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U.S. Customs Service 


Treasury Dectstons 


(T.D. 85-6) 


Recordation of Trade Name: “L.A. GEAR CALIFORNIA, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On September 25, 1984, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “L.A. GEAR CALIFORNIA, 
INC.” was published in the Federal Register (49 FR 37688). The 
notice advised that before final action was taken on the applica- 
tion, consideration would be given to any relevant data, views, or 
arguments submitted in opposition to the recordation and received 
not later than November 26, 1984. No responses were received in 
opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “L.A. GEAR CALIFORNIA, INC.” is re- 
corded as the trade name used by L.A. Gear California, Inc., a cor- 
poration organized under the laws of the State of California, locat- 
ed at 122 West 25th Street, Los Angeles, California 90007. The 
trade name is used in connection with the following merchandise 
manufactured in Hong Kong, Taiwan, Korea, Brazil and the 
United States: men’s, women’s and children’s sportswear (specifi- 
cally shirts, skirts, shorts, pants, dresses, jackets and jumpsuits); 
footwear, fashion accessories (specifically hosiery, leather and 
nylon handbags, and carrying bags). 

DATE: January 17, 1985. 
FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 


ice, 1801 Constitution Avenue NW., Washington, D.C. 20229 (202- 
566-5765). 
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Dated: January 14, 1985. 
Dona.p W. Lewis, 
Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, January 17, 1985 (50 FR 2654)] 


(T.D. 85-7) 


Recordation of Trade Name: “ACME PREMIUM SUPPLY 
CORP.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On September 24, 1984, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “ACME PREMIUM SUPPLY 
CORP.” was published in the Federal Register (49 FR 37507). The 
notice advised before final action is taken on the application, con- 
sideration would be given to any relevant data, views, or argu- 
ments submitted in opposition to the recordation and received not 
later than November 23, 1984. No responses were received in oppo- 
sition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “ACME PREMIUM SUPPLY CORP.” is 
recorded as the trade name used by Acme Premium Supply Corp., 
a corporation organized under the laws of the State of Missouri, lo- 
cated at 4100 Forest Park Boulevard, St. Louis, Missouri 63108. The 
trade name is used in connection with the following merchandise 
manufactured in China, Taiwan, Korea and Hong Kong: stuffed 
toys, inflatable toys, plastic toys, novelty items, hats, caps and figu- 
rines. 


DATE: January 17, 1985. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 1301 Constitution Avenue NW., Washington, D.C. 20229 (202- 
566-5765). 


Dated: January 14, 1985 
DonaLp W. LEwis, 
Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, January 17, 1985 (50 FR 2653)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 9, 1985. 
The following are decisions of the United States Customs Service 
which are of sufficient interest or importance to warrant publica- 
tion in the Customs Bulletin. 
B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


(C.S.D. 85-1) 


This ruling concerns the application of the value requirement 
under General Headnote 3(a), TSUS, as amended by the Caribbean 
Basin Economic Recovery Act to the types of articles produced in 
Guam, that qualify under the new 70 percent rule and the articles 
that remain subject to the old 50 percent rule. The expenses that 
would not be countable as value under either rule are determined 
based on a comparison between the actual purchase price of those 
foreign materials plus the cost of transporting those materials to 
Guam (19 CFR 7.8(d)). 

Date: April 25, 1984 
File: CLA-2 CO:R:CV:V 
071553 FF 

This is in reply to your letter of September 13, 1983, concerning 
the amendment to the value requirement contained in General 
Headnote 3(a), Tariff Schedules of the United States (TSUS), which 
went into effect pursuant to section 214(a) of the Caribbean Basin 
Economic Recovery Act (the CBERA), Public Law 98-67, August 5, 
1983. 

You point out in your letter that the amendment in question in- 
creases the allowable foreign material to 70 percent for an article 
imported under General Headnote 3(a), TSUS, but you also note 
that under the amendment the former 50 percent maximum limita- 
tion remains in effect for articles described in section 213(b) of the 
CBERA. You specifically request advice concerning what types of 

3 
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articles produced in Guam do not qualify under the new 70 percent 
rule, what articles remain subject to the old 50 percent rule, and 
what expenses would not be countable as value added in Guam 
under either value rule. You also request a list of textile and ap- 
parel articles which are subject to textile agreements, as referred 
to in section 213(bX1) of the CBERA, as well as copies of those 
agreements if available. 

We have enclosed for your information a copy of General Head- 
note 3(g), TSUS, and we draw your specific attention to subsections 
(iii) (A) and (C) through (F) thereof which list by general category 
and specific TSUS item number those products which are men- 
tioned in section 213(b) of the CBERA and which are therefore still 
subject to the 50 percent value requirement under General Head- 
note 3(a), TSUS; all other products of Guam which are imported 
under General Headnote 3(a) would be subject to the new 70 per- 
cent value requirement. Aside from what appears in General Head- 
note 3(g\iiiXC), there is no specific list of textile and apparel arti- 
cles which are subject to textile agreements. We are unable to pro- 
vide you with copies of the textile agreements in question, but they 
might be obtainable from the Office of Textiles within the U.S. De- 
partment of Commerce. 

It should be noted that, in order to determine whether a specific 
product remains subject to the old 50 percent value rule, it may be 
necessary to refer both to the exclusionary language in General 
Headnote 3(gXiii), TSUS, and to the specific applicable item 
number in question which appears in the tariff schedules; this is 
due to the fact that, particularly with regard to textile and apparel 
articles, some products covered by one TSUS item number may fall 
within the exclusionary language while others may not. It was for 
this reason that the 1984 edition of the tariff schedules was pre- 
pared so that these distinctions would appear at the more detailed 
statistical subheading level. Thus, in order to determine whether 
the 70 percent rule or 50 percent rule applies, one must first deter- 
mine the applicable 5-digit TSUS item number within the tariff 
schedules and then look at the adjacent statistical suffix column to 
find the 2-digit number which applies to the specific product at 
issue: if the 2-digit number in that column is not underscored, the 
new 70 percent value rule applies; if that 2-digit number is merely 
underscored, the old 50 percent value rule applies; if that 2-digit 
number is underscored with an asterisk, the 50 percent value rule 
(rather than the 70 percent rule) will apply if the article covered by 
that statistical subheading is specifically described by the applica- 
ble exclusionary language in General Headnote 3(g)(iii). 

With regard to your question concerning what expenses are not 
countable as value added in Guam, it should be noted that under 
section 7.8(d), Customs Regulations, compliance with the value re- 
quirement is determined based on a comparison between the value 
of the article imported into the United States, appraised pursuant 
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to section 402, Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979, and the landed cost of any foreign materials im- 
ported into Guam (i.e., the actual purchase price of those foreign 
materials plus the cost of transporting those materials to Guam): 
the latter cannot constitute more than 70 (or 50) percent of the 
former. The preferred basis for appraisement of merchandise im- 
ported into the United States is transaction value which is the 
price actually paid or payable for the merchandise at the time of 
exportation to the United States (excluding international freight 
and related costs incurred in shipping the article to the United 
States). Where transaction value is the basis for appraisement, it is 
usually not necessary to consider the specific expenses incurred in 
Guam in order to determine whether the value requirement under 
General Headnote 3(a) has been met; in this regard it should be 
noted that transaction value is a sale price and thus includes the 
seller’s profit which, although not an incurred expense, is neverthe- 
less not considered to be part of the foreign value of the article for 
purposes of the headnote. If the imported merchandise cannot be 
appraised under transaction value, then appraisement is based on 
deductive value which is the resale price of the merchandise in the 
United States after importation less certain specified deductions. 
Again, it is not necessary to consider the specific expenses incurred 
in Guam since all of those expenses, together with the Guamanian 
producer’s profit, are normally part of deductive value. If neither 
transaction value nor deductive value can be used, appraisement 
must be based on computed value which consists of the sum of the 
cost or value of materials, fabrication, and other processing used in 
producing the imported merchandise, plus any profit and general 
expenses, plus the value of any assist not covered by the foregoing 
items, plus packing costs; while for purposes of computed value ref- 
erence must be made to the specific expenses incurred in Guam, it 
should be noted that as a general rule all expenses incurred in 
Guam which are related to the production of the merchandise 
would be included in the appraised value but would be excluded 
from the foreign materials cost for purposes of General Headnote 
3(a), TSUS. 

We hope that the above information will be of assistance to you. 


(C.S.D. 85-2) 


This ruling holds that “Alaskan pollock” is within the scope of 
the designation “pollock” as that term is applied in the Tariff 
Schedules of the United States with no differentiation, for purposes 
of tariff classification, based on scientific or other names the pol- 
lock may possess (item 110.5570, TSUS). 





6 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 5, JANUARY 30, 1985 


Date: June 29, 1984 

File: CLA-2-CO:R:CV:V 
072961 LCS 

Your ref: CLA-2-DD:CV:JJS 


Re: Internal Advice 37/83. 

This is in response to your request for internal advice as to the 
proper tariff classification of skinned and boned Alaskan pollock, 
frozen into 10-lb. blocks, and imported to be further processed into 
portion control units or pieces of uniform weight and dimension 
and processed for distribution and consumption. 

Facts: The merchandise consists of 600 cartons of frozen 10-lb. 
blocks of Alaskan pollock fillets (skinned and boned), packed 4 
blocks to a master carton, entered under Customs Entry (CE) 82- 
152723-8 on August 11, 1982, by (company name) on behalf of (cor- 
poration #1), a product of (corporation #2). 

The merchandise was apparently entered, and is now claimed to 
be classifiable, under the provision for other frozen fish, processed 
otherwise than by: 1) skinning and boning (whether or not divided 
into pieces), and frozen into blocks weighing over 10 lbs., imported 
to be further processed; 2) scaling; or 3) the mere removal of heads, 
viscera, fins, or any combination thereof, in item 110.7080, Tariff 
Schedules of the United Sates (TSUS), duty free as a product of 
Japan. 

The concerned import specialist apparently required entry under 
the provision for frozen pollock, processed otherwise than as enu- 
merated above, in item 110.5570, TSUS, dutiable at the time of 
entry as a product of Japan at the column 1 rate of duty of 2.27 
cents per pound. Currently, this rate of duty is 2.11 cents per 
pound. 

Issue: Is “Alaskan pollock” a different fish for tariff classification 
purposes than “pollock,” eo nomine provided for in Schedule 1, 
Part 3, Subpart A, TSUS? 

Law and analysis: It is apparently accepted by both the importer 
and the concerned import specialist, and recognized by Headquar- 
ters, that the Alaskan pollock (Theragra chalcograma), although 
closely related to and resembling the Atlantic pollock (Pollachius 
virens), the latter also known as the “Boston bluefish,” “coal fish,” 
“note cod,” and “green cod,” is not generically the same fish. The 
disagreement occurs over the impact of this difference on its tariff 
status. 

Customs laws are drafted and are to be construed in terms corre- 
sponding to the common and commercial understanding thereof 
which are, absent evident Congressional intent to the contrary, pre- 
sumed to be identical. Meyer & Lange v. United States, 6 Ct. Cust. 
Appls. 181, T.D. 35436 (1915); August Bentkamp v. United States, 40 
CCPA 70, C.A.D. 500 (1952); United States v. M. & D. Miller, Inc., 
41 CCPA 226, C.A.D. 556 (1954); United States v. Victoria Gin Co., 
Inc., 48 CCPA 33, C.A.D. 759 (1960); Floral Arts Studio v. United 
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States, 46 CCPA 21, C.A.D. 690 (1958); United States v. C.J. Tower & 
Sons, 48 CCPA 87, C.A.D. 770 (1961). 

Congress is presumed to know the commercial language and to 
have framed the tariff provisions so as to provide for the classifica- 
tion of merchandise according to its general usage, understanding, 
and denomination in the trade. Nylos Trading Co. v. United States, 
37 CCPA 71, C.A.D. 422 (1949). Scientific or esoteric meanings are 
not to be ascribed to tarrif terms unless such intent is clearly 
manifest. C.J. Tower & Sons v. United States, 41 CCPA 195, C.A.D. 
550 (1954), and cases cited therein. 

Herein, clearly there is no manifest intent on the part of Con- 
gress to differentiate these fish on the basis of scientific names. 
The provision merely provides for “pollock,” not “Atlantic pollock” 
or its many other denominations, nor “Alaskan pollock,” nor “Pa- 
cific pollock.” Conversely, such intent to use a specific limiting des- 
ignation in certain circumstances is clearly manifest by Congress 
by its use of the term “Atlantic ocean perch (rosefish)” in item 
110.50, TSUS, for example. 

Evidence before Headquarters indicates that uniformly, apart 
from the importer herein, the trade would make no distinction be- 
tween these two fish—they would be bought, sold, packaged, la- 
beled, and dealt with in all respects merely as pollock without ref- 
erence to their source or usual habitat. 

Accordingly, the concerned import specialist properly classified 
this merchandise under the appropriate provision (i.e., as pollock in 
item 110.5570, TSUS). We would note, however, that this decision is 
predicated on the fact that the individual blocks weigh 10 pounds 
or less. If weighing over 10 pounds each, on the basis of the infor- 
mation presented, the provision for skinned and boned, frozen pol- 
lock, imported to be cut into pieces of uniform weight and dimen- 
sions, in item 110.4740, TSUS, entitled to duty-free treatment as a 
product of Japan, would appear to apply. 

Holding: The term “pollock” set forth in Schedule 1, Part 3, Sub- 
part A, TSUS, and elsewhere, is to be construed as encompassing 
all fish, including both “Alaskan pollock” and “Atlantic pollock,” 
commercially known and traded in the United States as such, no 
differentiation based on scientific or other names being intended by 
Congress in establishing these provisions. 


(C.S.D. 85-3) 


This ruling defines the country of origin marking requirements 
for utensils which are marketed on retail card holders (19 CFR 
134.46, 19 U.S.C. 1304). 


464-350 0 - 85 - 2 
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Date: July 11, 1984 
File: MAR 2-05 CO:R:E:E 
724918 HL 

This ruling concerns the country of origin marking requirements 
applicable to imported kitchen utensils marketed on cards which 
prominently display the words “Handcrafted American Oak Han- 
dles.” 

Issue: Whether a country of origin marking violation under 19 
U.S.C. 1304 exists in the case of imported kitchen utensils market- 
ed on cards which read “Handcrafted American Oak Handles” on 
the front of the card, and the country of origin appears either on 
the utensil itself or on the back of the card. 

Facts: Customs has samples of two imported kitchen utensils, a 
food grater and a garnish chopper. Both products are marketed on 
cards which read “Handcrafted American Oak Handles” in promi- 
nent letters on the front of each card. The country of origin ap- 
pears either on the utensil itself or on the back of the card. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), requires that, unless excepted, every ar- 
ticle of foreign origin (or its container) must be legibly, permanent- 
ly, and conspicuously marked to indicate the English name of the 
country of origin to an ultimate purchaser in the United States. 

It is our understanding that the food grater and garnish chopper 
are both imported with their retail card-holders. We consider these 
card-holders to be containers that will reach the ultimate purchas- 
er in the United States. Therefore, container marking in this in- 
stance will be adequate in lieu of marking the article itself. Howev- 
er, section 134.46, Customs Regulations (19 CFR 134.46), requires 
that the country of origin preceded by the words “Made in” or 
“Product of’ must be in close proximity, and in a size comparable, 
to any United States address, or any reference to the “United 
States” or “American” which may appear on the article or its con- 
tainer. This additional requirement is designed to avoid any confu- 
sion in the mind of an ultimate purchaser who may be misled by a 
domestic reference or notation. 

Accordingly, we believe that the reference to “Handcrafted 
American Oak Handles” prominently displayed on the front of the 
card-holder may mislead an ultimate purchaser into thinking that 
the food grater or garnish chopper is a product of the United 
States. Such reference may either be removed or, in the alterna- 
tive, the country of origin preceded by “Made in” or “Product of” 
must be printed next to such reference and in comparable size as 
required by 19 CFR 134.46. 

Holding: The country of origin preceded by the words “Made in” 
or “Product of’ must appear in close proximity, and in a size com- 
parable, to the reference “Handcrafted American Oak Handles” 
printed on retail card holders for imported food graters and gar- 
nish choppers, as required by Customs Regulation, 19 CFR 134.46. 
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(C.S.D. 85-4) 


This ruling holds that a clock radio telephone with independent- 
ly functioning clock radio and telephone components is not an en- 
tirety for purposes of tariff classification. The clock radio is classifi- 
able under item 911.95, TSUS, and the telephone is classifiable 
under item 684.62, TSUS. 

Date: July 31, 1984 
File: CLA-2 CO:R:CV:V 
071632 KP 

This is with reference to your letter dated October 10, 1983, to 
the Regional Commissioner of Customs, New York Region, wherein 
you requested a ruling concerning the tariff classification of a clock 
radio telephone identified as the Cobra Model No. RP-700S. As you 
were advised by the Area Director of Customs, New York Seaport, 
in a letter dated November 4, 1983 (our reference CLA-2- 
06:S:C:DK:09-695 807482), your inquiry was forwarded to this office 
for decision. 

The subject article consists of an AM-FM digital clock radio with 
a one-piece telephone. The clock radio unit features a 4-digit, .6- 
inch high greeen LED display, and alarm/radio/off/on switch, 
time-, alarm-, fast-, and slow-setting switches, a sleep switch, a 
snooze alarm switch, an AM/FM selector, a tuning dial, a slide rule 
indicator, and a volume control switch. In addition, it has a modu- 
lar-type connector that plugs into a standard telephone outlet, and 
an adapter through which the one-piece telephone may be connect- 
ed to a phone line through the clock radio. The clock radio unit 
also has a receptacle to hold the telephone. Inside the receptacle is 
a weight-sensitive switch that activates a radio muting feature 
when the telephone is lifted from the receptacle. The one-piece 
telephone includes a ringer on/off switch, a 12-position keyboard 
with mute and radial buttons, and a 10-foot coiled telephone cord 
with a modular connector at one end. 

The telephone unit may be used independently of the clock radio 
unit simply by plugging it directly into a standard telephone outlet. 
When connected in this manner, the telephone operates exactly as 
it does when it is connected to a phone line through the clock 
radio. However, without minor modification, the clock radio is not 
fully operable when it is used independently of the phone. Al- 
though the clock’s functions will remain unaffected, the radio will 
not play unless the muting switch in the telephone receptacle is 
either taped or weighted down in some fashion. Nevertheless, we 
understand that there are a number of other one-piece telephones 
on the market that would be as equally suitable for use with the 
clock radio unit as the telephone with which it is sold. 

The first issue we face in classifying these clock radio telephones 
is whether such article should be classified as entireties. The doc- 
trine of entireties has been described as follows: 
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{I}f an importer brings into the country, at the same time, 
certain parts, which are designed to form, when joined or at- 
tached together, a complete article of commerce, and when it is 
further shown that the importer intends to so use them, these 
parts will be considered for tariff purposes as entireties, even 
though they may be unattached or inclosed in separate pack- 
ages, and even though said parts might have a commercial 
value and be salable separately. 


Altman & Co. v. United States, 13 Ct. Cust. Appls. 315, 318, T.D. 
41232 (1925). This statement, though, cannot be used as a rigid 
guidepost to resolve all entireties questions. As the courts have 
pointed out, the multiplicity of product designs and their rapid evo- 
lution make flexibility a necessity. in this area. Davar Products, 
Inc. v. United States, 287 F. Supp. 994, 996, C.D. 3526 (1968); Silvine 
Importers, Inc. v. United States, 57 Cust. Ct. 362, 366, C.D. 2821 
(1966). 

Since Altman, courts have looked to several additional factors to 
determine whether the components of imported articles collectively 
constitute entireties for tariff purposes. However, these factors 
cannot completely resolve the problem of entireties since they can 
lead to two contrary conclusions depending on what criteria are 
given controlling effect. Ikora, Inc. v. United States, 325 F. Supp. 
905, 911, C.D. 4202 (1971). The various factors are important and 
must be weighed, id., but whatever criteria from the doctrine of en- 
tireties are applied, such criteria may not circumvent the intent of 
Congress. Miniature Fashions, Inc. v. United States, 54 CCPA 11, 
16, C.A.D. 894 (1966). 

The Silvine Importers court identified four factors that shed light 
on entireties questions: (1) mechanical coupling or physical joinder; 
(2) functional interplay; (3) unified packaging; and (4) merger and 
subordination of identity. Concepts mentioned in Miniature Fash- 
ion as having been discussed by the courts in relation to these fac- 
tors include “function,” “use,” “individual entities,” “newly created 
entity,” “intent,” “design,” and “commercial unit.” These criteria 
are best approached and weighed looking at the problem from the 
standpoint of the commercial realities associated with the imported 
merchandise, as long as the intent of Congress is not thereby cir- 
cumvented. Ikora, 325 F. Supp. at 911. 

The clock radio and telephone components of the clock radio tele- 
phone in issue are not only capable of physical joinder, they were 
intended to be used in that fashion, as evidenced by the built-in 
feature whereby the radio is automatically muted when the phone 
is lifted from the receptacle. Consumers may easily connect the two 
components simply by plugging the telephone cord into the adapter 
on the clock radio. This capability of physical joinder suggests the 
classification of the clock radio telephone as an entirety. However, 
this factor cannot be regarded as conclusive on the entireties issue 
in and of itself. Siluine Importers, 57 Cust. Ct. at 367. 
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The two components of the clock radio telephone are not func- 
tionally interdependent. Each unit contains all the parts and elec- 
tronics it needs to operate in the manner for which it was designed. 
However, with the phone line connection, the molded receptacle, 
and the radio mute switch built into the clock radio to accommo- 
date the telephone, there is at least some functional interplay be- 
tween the units (although we reiterate that these features also 
appear to permit the use of one-piece telephones other than the 
one included as part of the imported article with the clock radio). 
This limited interrelationship between the article’s components 
lends toward their classification as an entirety. Nevertheless, the 
presence of functional interplay between components is not of itself 
determinative of the entireties issue, either. North American For- 
eign Trading Corp. v. United States, 64 Cust. Ct. 114, 118 (1970). 

You stated in your letter that the clock radio and the telephone 
will be separately packaged, but contained in the same shipping 
carton. The separate packaging indicates that the clock radio and 
the telephone should be classified separately. However, the identifi- 
cation of the two components under one model number and their 
shipment in the same carton shows the intent to market them to- 
gether as one commercial unit, which argues for their classification 
as an entirety. But, like the other factors for consideration, the ex- 
igencies or vagaries of packaging or marketing are not necessarily 
determinative of the issue of entireties. Silvine Importers, 57 Cust. 
Ct. at 367. 


The test for the fourth factor, merger and subordination of iden- 
tity, is described in Silvine Importers as follows: 


If the individual identity and function of the components, 
while still discernible, have been superseded by and absorbed 
into the identity and function of the resulting article, that arti- 
cle is an entirety. 


Id. at 367-368. Under this test, the clock radio telephone at issue 
should not be classified as an entirety, for it is essentially nothing 
more than the sum of its components. The clock radio telephone as 
a whole is not capable of any function that either the clock radio or 
the telephone cannot perform individually. Aside from incorporat- 
ing the two components into one unit, the only feature added by 
the combined article is the automatic muting of the radio when the 
telephone is picked up, which hardly overshadows the individuality 
of the two components. Further evidence that the clock radio and 
the telephone have not merged into a new article is the ability of 
each device to be used independently of the other—the clock radio 
‘ with other models of one-piece telephones, and the telephone by 
itself. Accordingly, this factor strongly suggests that the clock radio 
and the telephone which comprise the imported article should be 
separately classified. 

Thus, of the four factors we have considered, three mildly argue 
for the classification of the clock radio telephone as an entirety, 
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and one strongly supports separate classification of the article’s 
component parts. Whereas the clock radio and telephone are de- 
signed for use together, they each appear capable of separate use. 
Although there is some degree of functional interplay between the 
components when they are connected, they are certainly not func- 
tionally interdependent. Whereas the clock radio and telephone are 
separately packaged, they are marketed as one item. On the other 
hand, the joining of the clock radio with the telephone in no way 
creates an article whose identity supersedes the identities of the 
clock radio and the telephone. The one-piece telephone retains its 
character as an individual article of commerce similar to many 
one-piece telephones on the market today, and the clock radio like- 
wise remains identifiable as an ordinary clock radio, except for its 
ability to accommodate a one-piece telephone. The indication we re- 
ceive from the merger and subordination of identity factor is so re- 
soundingly in the negative on the entireties issue that it outweighs 
the less decisive signals given by the other three factors pointing 
toward classification of the article as an entirety. 

The final, overriding consideration we must face is whether our 
conclusion on the entireties issue conflicts with any intent of Con- 
gress. With respect to entireties, the Court of Appeals for the Fed- 
eral Circuit (formerly the Court of Customs and Patent Appeals) 
has said: 

[W]here the design of the combination in issue by its very 
nature contemplates disassembly and the utilization of the con- 


stituents in the very manner for which they are otherwise 
used and when articles very similar to those constituents are 
on sale as separate items, the combination is not, in the sense 
of the customs law, an entirety. To hold otherwise would only 
facilitate subversion of the congressional intent. 


United States v. Altray Co., 54 CCPA 107, 110, C.A.D. 919 (1967). 
The design of the clock radio obviously contemplates its disassem- 
bly, as the two components are connected simply by plugging the 
phone cord into the modular jack on the clock radio. When disas- 
sembled, the constituent parts may be used exactly as they are oth- 
erwise used (although minor modification of the clock radio as dis- 
cussed above is necessary to enable the radio to be heard). Addi- 
tionally, many one-piece telephones and digital clock radios are 
sold as separate items in the United States. Thus, under the rea- 
soning of Altray, our conclusion is consistent with the legislative 
intent. 

The clock radios are imported together with the one-piece tele- 
phones with which they are sold and designed to be used. Never- 
theless, neither the presence of the one-piece telephones in the 
same shipping cartons with the clock radios nor the capability of 
the clock radios to accommodate the otherwise independent one- 
piece telephones renders those clock radios “in combination with” 
the telephones for tariff purposes. An article is excluded from its 
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normal provision and classified as a combination article under the 
TSUS when, by virtue of joinder with another article, it becomes 
an inseparable part of a multifunction entity. V. Alexander & Co. 
Inc. v. United States, 276 F. Supp. 573, 576 (1967). Our earlier dis- 
cussion on the entireties issue clearly demonstrates that the clock 
radios should not be so considered in combination with the one- 
piece telephones, and the legislative history of Public Law 97-446, 
which amended the TSUS by, inter alia, adding item 911.95 there- 
to, gives no indication that Congress intended to ascribe a different 
meaning to the term “combination” for purposes of item 911.95, 
TSUS. Therefore, the clock radio components are classifiable under 
item 911.95, TSUS, if they are entered into the United States 
before the expiration of the period during which that temporary 
legislation is effective. Barring further action by the Congress, that 
period will end as of October 1, 1984. Articles classifiable under 
item 911.95, TSUS, may enter the United States free of duty. 

Regarding the one-piece telephones, items 684.62 and 684.63, 
TSUS, provide: 

Electrical telegraph (including printing and typewriting) 
and telephone apparatus and instruments, and parts 
thereof: 

684.62 Telephonic apparatus and instruments and parts 
thereof. 


* * * * * * * 


If Canadian article and original motor-vehicle 
oo (see headnote 2, part 6B, schedule 


From your description of them, we believe the telephones would be 
properly classifiable under item 684.62, TSUS. They would not be 
classified under item 684.63, TSUS, since, according to your letter, 
they will be manufactured in and shipped from Hong Kong. Arti- 
cles entering the United States under item 684.62, TSUS, are cur- 
rently dutiable at the rate of 8.5 percent ad valorem. Although ar- 
ticles classified under item 684.62 are eligible for duty-free entry 
into the United States under the Generalized System of Prefer- 
ences (GSP), such articles imported from Hong Kong, which is a 
designated beneficiary developing country for purposes of the GSP 
under TSUS General Headnote 3(c\i), are not eligible for duty-free 
treatment under the GSP pursuant to TSUS General Headnote 
3(c)iii). 

Our conclusion is also consistent with previous rulings we have 
rendered concerning other models of clock radio telephones. In Cus- 
toms Ruling 071586, this office ruled that a clock radio telephone 
similar to the one in issue here was classifiable as an entirety be- 
cause its telephone, which could be unplugged and operated inde- 
pendently from the clock radio, required a properly formed cradle 
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to disconnect itself from the telephone line when it was not in use. 
The clock radio in that case provided the required cradle. In Cus- 
toms Ruling 803824, the Area Director of Customs, New York Sea- 
port, ruled that two models of clock radio telephones whose phones 
were cordless and relied on their respective clock radios as base 
stations for receiving and transmitting radiotelephonic transmis- 
sions were classifiable as entireties. In Customs Ruling 805879, the 
same office ruled that clock radio telephones whose phones were 
permanently wired to the clock radios and shared a common cir- 
cuit with the radio were also classifiable as entireties. Unlike the 
phones included with the merchandise covered by those rulings, 
the telephone component of the clock radio telephone in issue does 
not rely on the clock radio component for any part of its operation 
whatsoever. It may be disconnected from a telephone line simply 
by being placed face down on any flat surface, such as a desk or 
tabletop. It contains all the electronics it requires to properly oper- 
ate, and so does not depend on any external base station. Finally, it 
may be easily disconnected from the clock radio and plugged into 
any other telephone jack to be used in exactly the same manner as 
if it were connected to the clock radio. Therefore, the subject clock 
radio telephone is distinguishable from the situations presented in 
the above-cited rulings. 

Thus, we are left with the question of which provisions of the 
Tariff Schedules of the United States (TSUS), most precisely de- 
scribe the clock radio and telephone components of the subject 


clock radio telephones. Customs Ruling 071541 involved the classifi- 
cation of clock radio components of clock radio telephones which 
appear similar in all material respects to the clock radio unit in 
issue. The clock radio components in that case were held to be clas- 
sifiable under item 911.95, TSUS, which reads as follows: 


911.95 Entertainment broadcast band receivers valued not over 
$40 each (however provided for in schedule 6) incorpo- 
rating timekeeping or time display devices, not in 
combination with any other article, and not designed 
for motor vehicle installation. 


Headnote 6, Subpart B, Part 1, Schedule 9, TSUS, defines the 
term “entertainment broadcast band receivers” for purposes of 
item 911.95, TSUS, to mean “receivers designed principally to re- 
ceive signals in the AM (530-1710 KHz) and FM (88-108 MHz) en- 
tertainment broadcast bands, whether or not capable of receiving 
signals on other bands such as aviation, television, marine, public 
safety, industrial, and citizens bands.” The subject clock radio units 
clearly fit this description. Furthermore, the clock radios in issue 
incorporate timekeeping or time display devices. You indicated 
that the value of these units shall not exceed $40. They do not 
appear to be designed for motor vehicle installation. 
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In summary, the clock radio is classifiable in item 911.95, TSUS, 
free of duty, and the telephone, a product of Hong Kong, is classifi- 
able in item 684.62 at the rate of 8.5 percent ad valorem. 


(C.S.D. 85-5) 


This ruling holds that an electronic reproduction of a bill of 
lading without the imprinted wording of a bill of lading form, is an 
equivalent commercial document within the meaning of 46 U.S.C. 
93, and may be submitted to Customs in lieu of a copy of a bill of 
lading as an outward foreign manifest. 

Date: August 7, 1984 
File: VES-5-CO:R:CD:C 
106785 DHR 


This ruling concerns whether a form of a copy of a bill of lading 
is equivalent to a bill of lading. 

Issue: Whether an electronic copy of a bill of lading without the 
imprinted wording of a bill of lading is equivalent to a bill of 
lading within the meaning of 46 U.S.C. 93. 

Facts: A vessel operator has asked, because of the large number 
of copies of bills of lading which it must file as an outward mani- 
fest within four days of a vessel’s departure for a foreign port, that 
it be allowed to file electronic copies of bills of lading. These copies 
set forth all the information which appears on a standard copy of a 
bill of lading except that the information is not on an imprinted 
form. 

Law and analysis: The provisions of 46 U.S.C. 93 require that the 
outward manifest be in the form of copies of bills of lading or 
equivalent commercial documents and enumerate six specific items 
of information which must be set forth. Neither the statute nor its 
background material indicate the commercial documents which 
would be considered equivalent to a bill of lading. 

The document under consideration contains the six required 
items of information in a format identical to the bill of lading used 
by American President Lines except it is not on a printed bill of 
lading form. Although this document could not be used by the con- 
signee as a receipt for the cargo, a promise to deliver the cargo, or 
evidence of title to the cargo, neither can a copy of a bill of lading, 
which is specifically acceptable under the law as an outward mani- 
fest. Therefore, the legal import of the electronic copy is the same 
as a regular copy. 

Holding: An electronic reproduction of a bill of lading which is 
identical to the bill of lading used by the carrier involved, except 
that it is not on a printed bill of lading form, is considered to be an 
“equivalent commercial document” within the meaning of 46 
U.S.C. 93 and may be submitted to Customs in lieu of a copy of a 
bill of lading as an outward foreign manifest. 


464-350 0 - 85 - 3 
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(C.S.D. 85-6) 


This ruling holds that entertainment equipment, such as gam- 
bling equipment, slot machines, and electronic computer games, on 
a cruise vessel need not be manifested as sea stores or ship’s stores 
under 19 U.S.C. 1432. 

Date: August 9, 1984 
File: VES-5/5-07 CO:R:CD:C 
106724 PH 

This ruling concerns the issue of whether entertainment equip- 
ment (e.g., gambling equipment, slot machines, and electronic com- 
puter games) on a cruise vessel must be manifested as sea stores or 
ship’s stores under 19 U.S.C. 1432. 

Issue: Must entertainment equipment, such as gambling equip- 
ment, slot machines, and electronic computer games, on a cruise 
vessel be manifested as sea stores or ship’s stores under 19 U.S.C. 
1432? 

Facts: The inquirer states that Customs treatment of entertain- 
ment equipment, such as gambling equipment, slot machines, and 
electronic computer games, on cruise vessels, is inconsistent, for 
purposes of the manifesting requirement under 19 U.S.C. 1432. He 
requests a ruling as to whether such entertainment equipment 
must be manifested as sea stores or ship’s stores under 19 U.S.C. 
1432. 

Law and analysis: Section 432 of the Tariff Act of 1930, as 
amended (46 Stat. 710; 19 U.S.C. 1432), provides that: 


The manifest of any vessel arriving from a foreign port of 
place shall separately specify the articles to be retained on 
board of such vessel as sea stores, ship’s stores, or bunker coal, 
or bunker oil, and if any other or greater quantity of sea stores, 
ship’s stores, ‘bunker coal, or bunker oil is found on board of 
any such vessel than is specified in the manifest, or if any such 
articles, whether shown on the manifest or not, are landed 
without a permit therefor issued by the appropriate customs 
officer, all such articles omitted from the manifest or landed 
without a permit shall be subject to forfeiture, and the master 
shall be liable to a penalty equal to the value of the articles. 
(Emphasis added.) 


A review of the legislative history and court interpretations of 
this provision and of the regulations issued thereunder (see sec- 
tions 23 and 45, Act of March 2, 1799 (1 Stat. 644-645 and 661); Re- 
vised Statutes sections 2795, 2796, 2797, 2806, 2807, and 2808; sec- 
tions 432, 446, and 642, Act of September 21, 1922 (19 U.S.C. 1432 
and 1446); sections 432 and 446, Tariff Act of 1930 (19 U.S.C. 1432 
and 1446); United States v. One Hemden Cable and One Hemden 
Hawser, 27 Fed. Cas. Page 264 (Case No. 1593la, 1831); United 
States v. Twenty-four Coils of Cordage, 28 Fed. Cas. page 276 (Case 
No. 16565, 1832); Article 106, Customs Regulations of 1915; Articles 
110 and 113, Customs Regulations of 1923; Article 125, Customs 
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Regulations of 1931; and Article 126, Customs Regulations of 1937) 
shows that from 1799 until 1922, only “sea stores,” generally de- 
fined as consumable supplies or articles for the use of the vessel’s 
officers, crew, or passengers, were required to be manifested under 
the statute. In 1922, the requirement was broadened to include 
“ship’s stores” and bunker coal and oil, as well. 

We believe that a vessel’s entertainment equipment, such as 
gambling equipment, slot machines, and electronic computer 
games, is properly considered vessel equipment upon entry of the 
vessel. Treasury Decision 39340 quoted and approved, for purposes 
of vessel repair duties, the definition of “outfit and equipment” in 
Treasury Decision 34150 as including “portable articles necessary 
or appropriate for the navigation, operation, or maintenance of a 
vessel, but not permanently incorporated in or permanently at- 
tached to its hull or propelling machinery and not consituting con- 
sumable supplies.”’ It was stated in Treasury Decision 39340 that 
articles of a similar nature constitute equipment. The Treasury De- 
cision stated that vessel equipment includes even such items as 
“lamps, furniture, carpets, table linen, tableware, bedding, arms, 
and munitions.” The Treasury Decision noted that although the 
meaning of “sea stores” is well established, the distinction between 
“ship’s stores” and “vessel equipment” is not so well defined and 
many decisions treat the two terms as practically synonymous. The 
Treasury Decision held that stores not constituting sea stores are 
dutiable as “equipments,” under the vessel repair statute, even 
though the steamship company may have listed them as “stores.” 

On the basis of this Treasury Decision we ruled, in a letter to the 
Regional Commissioner of Customs, Boston (VES-4-03-R:CD:C 
100868 R, May 8, 1974), that certain scientific equipment and appa- 
ratus carried on board the vessels of an oceanographic institution 
had to be manifested as “ship’s stores” even though they were con- 
sidered vessel equipment. 

This 1974 letter did not take into consideration the Convention 
on Facilitation of International Maritime Traffic, ratified by the 
United States on March 17, 1967 (18 U.S.T. 411, TIAS 6251), and 
implemented in the Customs Regulations by Treasury Decision 71- 
169. This Convention defined “ship’s stores” as “goods for use in 
the ship, including consumable goods, goods carried for sale to pas- 
sengers and crew members, fuel and lubricants, but excluding 
ship’s equipment and ship’s spare parts.” The Convention provided 
that a Ship’s Stores Declaration shall be-the basic document on ar- 
rival and departure providing information required by public au- 
thorities relating to ship’s stores. 

Treaties and international agreements lawfully entered into by 
the United States are, under the Constitution of the United States, 
on the same footing as legislation enacted by the United States— 
they are the supreme law of the land (Article VI, Constitution of 
the United States). When a treaty and a statute of the United 
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States relate to the same subject, the Courts attempt to construe 
them to give effect to both, but if they are inconsistent, the latter 
in date will control the other. (Whitney v. Robertson, 124 U.S. 190 
(1888).) 

In this case, the Convention on Facilitation of International Mar- 
itime Traffic was ratified after the statutory provision under con- 
sideration, 19 U.S.C. 1432, was enacted, but the provisions can be 
interpreted consistently by adopting the definition of “ship’s 
stores” in the Convention for use with the statute. Under that defi- 
nition, “ship’s equipment and ship’s spare parts” are excluded from 
ship’s stores. We conclude that entertainment equipment, such as 
gambling equipment, slot machines, and electronic computer 
games, need not be manifested as sea stores or ship’s stores under 
19 U.S.C. 1432. By this ruling we are limiting our letter to the Re- 
gional Commissioner of Customs, Boston (VES-4-03-R:CD:C 100868 
R, May 8, 1974), referred to above, to its facts. 

For the general information of the inquirer we are attaching a 
copy of Circular VES-5-PEN, dated October 22, 1962, which stated 
that “it will be presumed that all bona fide sea stores, ship’s stores, 
saloon stores, concessionary stores, etc., are in fact manifested pro- 
vided they are in spaces containing stores, e.g., gift shops, lockers, 
bars, etc., which have been sealed by Customs immediately after 
the vessel’s arrival. * * *” Also attached are copies of 15 U.S.C. 
1175 and 18 U.S.C. 7, 1081, 1082, and 1083, concerning gambling 
and cruise vessels. 


Holding: Entertainment equipment, such as gambling equip- 
ment, slot machines, and electronic computer games, on a cruise 
vessel need not be manifested as sea stores or ship’s stores under 
19 U.S.C. 1432. 

Effect on other rulings: None. 


(C.S.D. 85-7) 


This ruling holds that a manufacturer is entitled to use a draw- 
back product even if that manufacturer made the drawback prod- 
uct and the requirements of 19 CFR 191 are fully met. 

Date: August 9, 1984 
File: DRA-1-CO:R:CD:D 
217109 R 

Issues: In consecutive drawback operations does the fact that the 
same manufacturer performs more than one of the operations 
result in a reduction of benefits over what would be available if a 
different person performed each manufacturing operation. 

Facts: Steel imported on October 1, 1976, was received by draw- 
back claimant at its factory on October 7, 1976, and used in manu- 
facturing, along with domestic steel of the same kind and quality, 
between July 1, 1979 and September 30, 1979, to produce hot rolled 
steel sheet. Between April 1, 1981 and August 17, 1981, claimant 
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used the hot rolled steel sheet (a drawback product) to produce cold 
rolled steel sheet which was exported, also in the period April 1, 
1981 to August 17, 1981. 

Law and analysis: The hot rolled steel sheet is a drawback prod- 
uct and thus may be used in further manufacturing (19 CFR 
191.2(g). The time requirement to export the completed article 
within 5 years after importation of the designated merchandise (19 
CFR 191.8) was complied with since the time interval between Oc- 
tober 1, 1976 and August 17, 1981, is less than 5 years. The require- 
ment in 19 CFR 191.32(a\(3) that within 3 years after receiving the 
designated merchandise at its factory, the manufacturer must use 
it in manufacturing was complied with in both manufacturing op- 
erations since the intervals between October 7, 1976 and September 
30, 1971 and between July 1, 1979 and August 17, 1981, are both 
less than 3 years. 

The fact that the same manufacturer uses both the imported 
merchandise and the drawback product is immaterial. There are 
still two substitutions. The drawback product is considered received 
at the factory, if the same manufacturer is involved, at the time it 
comes into existence. It should be noted that this rule has been in- 
corporated in numerous specific drawback contracts since substitu- 
tion was introduced into the drawback law. 

Holding: In consecutive drawback operations the fact that the 
same manufacturer performs more than one of the operations does 
not result in a reduction of benefits over what would be available if 


a different person performed each manufacturing operation. 


(C.S.D. 85-8) 


This ruling holds that the profit made by a U.S. subsidiary on 
the sale of foreign bearings admitted into a FTZ and transferred to 
another FTZ where they are incorporated into finished automobiles 
is to be deducted from the appraised value of the automobiles (19 
CFR 146,48(e)(2)). 

Date: August 23, 1984 
File: CLA-2 CO:R:CV:V 
543396 CW 
To: District Director of Customs, Milwaukee, Wisconsin 53202. 
From: Director, Classification and Value Division Headquarters. 
Subject: Internal Advice Request No. 84/37; Valuation of Bearings 
from France. 

This is in response to your memorandum of March 12, 1984, re- 
ceived in this office on July 25, 1984, which forwarded the above- 
referenced internal advice request initiated by (corporation name). 
The circumstances surrounding this request are as follows: A 
United States company (“U.S. subsidiary’) purchases bearings from 
a related manufacturer in France and admits the bearings into a 
foreign trade zone (FTZ) in nonprivileged foreign status. The U'S. 
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subsidiary resells the bearings to (corporation) which transfers the 
merchandise to another FTZ where they retain their nonprivileged 
foreign status. The bearings are then incorporated into finished 
automobiles which are withdrawn from the FTZ and entered for 
consumption. 

Counsel for the automobile manufacturer contends that, for pur- 
poses of determining the dutiable value of the bearings when they 
are withdrawn from the FTZ as part of the finished automobiles, 
Customs should use the price for the bearings paid by the U.S. sub- 
sidiary to the related manufacturer. In support of this contention, 
counsel points out that transaction value is defined in section 
402(b) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA) as “(t)he price actually paid or payable for 
the merchandise when sold for exportation to the United States, 
plus amounts * * *” for certain items not already included in that 
price (emphasis added). In conformance with the holding in TAA # 
57 (542928), counsel maintains that the transaction which most di- 
rectly causes the merchandise to be exported to the United States 
is the transaction between the French manufacturer and the U.S. 
subsidiary, not the transaction between the U.S. subsidiary and the 
automobile manufacturer. 

You state that in determining the transaction value of an article 
manufactured in a FTZ, Customs appraises the finished product 
and not the components incorporated therein. You point out that 
section 146.48(e) of the Customs Regulations provides that the ap- 
praised value of articles composed of non-privileged foreign compo- 
nents shall be reduced by the “cost of fabrication or other process- 
ing, and the general expenses and profit, related to zone operations 
* * *” as well as “* * * other expenses incurred in the zone inci- 
dental to placing the article in condition, packed ready for transfer 
* * *” and “* * * costs incurred after the article is packed ready 
for transfer into the customs territory. * * *” Thus, you state that 
the dutiable value of the finished article essentially is determined 
by appraising the “imported content” of the article. In your view, 
the value of the “imported content” is represented by the price 
paid or payable for the foreign components which, in this case, is 
the price paid by the automobile manufacturer for the bearings, 
not the lower price paid by the U.S. subsidiary. You contend that 
there is no authority for valuing the bearings at a price which the 
automobile manufacturer does not pay. 

Section 146.48(e\(1) of the Customs Regulations provides that an 
article composed of nonprivileged foreign merchandise, upon trans- 
fer from a zone and entry for consumption, shall be subject to ap- 
praisement ‘“* * * in accordance with its character and condition 
at the time of its constructive transfer to the customs terri- 
tory. * * *” Section 146.48(e)(2) provides that the value of the mer- 
chandise described in paragraph (e)(1) shall be determined in ac- 
cordance with section 402, Tariff Act of 1930, as amended. More- 
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over, as explained in more detail earlier, paragraph (e)(2) sets forth 
the costs and expenses which are to be excluded in determining du- 
tiable value. 

In this case, as you point out, the article which is undergoing ap- 
praisement upon its withdrawal from the FTZ is the finished auto- 
mobile, not the bearings which are incorporated in the automobile. 
Thus, when it is withdrawn from the FTZ, the automobile as a 
whole first must be appraised in accordance with the appropriate 
basis of valuation under section 402 of the TAA. This appraised 
value must then be reduced by the costs and expenses itemized in 
section 146.48(e)(2) to arrive at the final dutiable value of the auto- 
mobile. 

Because the automobiles in question are neither produced in nor 
sold for exportation from a foreign country, transaction value 
under section 402(b) of the TAA, deductive value under section 
402(d), and computed value under section 402(e) do not exist. It ap- 
pears that transaction value of identical or similar merchandise, 
section 402(c), also cannot be satisfactorily determined. According- 
ly, resort must be made to “alternative value” under section 402(f). 
Under the circumstances of this case, we believe that the required 
value can best be derived by applying the principles of computed 
value, section 402(e). 

For purposes of determining “the cost or value of the materi- 
als * * * employed in the production of the imported merchan- 
dise,”’ under section 402(e1)(A), we note that the Statement of Ad- 
ministrative Action relating to the TAA provides that this cost or 
value will be determined on the basis of information contained in 
the commercial accounts of the producer if such accounts are con- 
sistent with generally accepted accounting principles. Inasmuch as 
the word “producer” refers to the producer of the article undergo- 
ing appraisement, the cost or value of the bearings in question is to 
be derived from the commercial accounts of the automobile manu- 
facturer. 

As stated earlier, once the computed value of the automobile is 
determined, deductions must be made therefrom for the items spec- 
ified in section 146.48(e)(2), which include “* * * the general ex- 
penses and profit, related to zone operations. * * *” Applying this 
provision to this case, it is clear that “zone operations” refers not 
only to the zone in which the automobiles are assembled but the 
zone into which the bearings are first admitted. Thus, it is our 
opinion that the profit made by the U.S. subsidiary on the sale of 
the bearings to the automobile manufacturer must be included as 
part of the deduction from appraised value for “profit * * * relat- 
ed to zone operations.” 
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(C.S.D. 85-9) 


This ruling modifies C.S.D. 80-96 and similar rulings so that the 
movement of a vessel on another vessel from a coastwise point to a 
foreign point or a point on the high seas where the vessel is re- 
moved from the carrying vessel and then towed onward to another 
coastwise point is considered coastwise trade; the carrying vessel in 
this kind of movement must be coastwise-qualified. 

Date: November 21, 1984 
File: VES-3/VES-10-03 
107060 PH 

Customs Service Decision 80-96 holds; in part, that 46 U.S.C. 
316(a) and 883 (the coastwise towing and merchandise statutes, re- 
spectively) do not prohibit the movement of a vessel (a foreign-flag 
mobile drilling platform) between coastwise points when the vessel 
is carried on a foreign-flag barge from a coastwise point to a for- 
eign port where the vessel is removed from the barge and towed by 
a foreign-flag tug to another coastwise point. Similar rulings have 
permitted such dual-mode transportation via a point on the high 
seas where the transported vessel is removed from or placed on the 
carrying vessel (e.g., rulings VES-3-07-R:CD:C 102750 PC, April 13, 
1977, and VES-3-15/VES-10-03 CO:R:CD:C 105881 PH, November 
8, 1982) and of a drydock via a point on the high seas where the 
drydock is removed from the carrying vessel and towed onward to 
a coastwise point (ruling VES-3-07/VES-10-03 CO:R:C 105692 HS, 
July 8, 1982) 

This C.S.D. and similar rulings using the same rationale (see 
above) are now modified. A vessel transported on another vessel is 
merchandise for purposes of 46 U.S.C. 883 (see so-called sixth provi- 
so to 46 U.S.C. 883 (Pub. L. 90-474; 82 Stat. 700) and legislative his- 
tory thereon (Sen. Report 1485, July 30, 1968, 1968 U.S.C.C.A.N. 
3185)). Section 883 prohibits the use of a non-coastwise-qualified 
vessel to transport merchandise by water, or land and water, be- 
tween coastwise points, ‘or for any part of the transportation.” We 
conclude that the movement of a vessel on another vessel from a 
coastwise point to a foreign point or a point on the high seas where 
the vessel is removed from the carrying vessel is part of transporta- 
tion of merchandise between coastwise points when the vessel is 
towed from the point of removal from the carrying vessel to an- 
other coastwise point. This is also true of such a movement when 
the towing portion of the movement comes before the carrying por- 
tion of the movement. The carrying vessel in this kind of move- 
ment must be coastwise-qualified. 
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Davis, Circuit Judge. 

This is an appeal by the American Association of Exporters and 
Importers—Textile and Apparel Group (AAEI-TAG),' from a judg- 
ment of the United States Court of International Trade (CIT), Greg- 
ory W. Carman, Judge, granting the Government’s motion to dis- 
miss the complaint for failure to state a claim on which relief can 
be granted.2 AAEI-TAG seeks, inter alia, a declaratory judgment 
that actions taken by the Government pursuant to certain interna- 
tional agreements regulating trade in textile products are void for 
alleged statutory, administrative and constitutional defects. The 
Government presses its argument, rejected by Judge Carman, that 
the CIT lacked jurisdiction over AAEI-TAG’s claim.* We affirm 


1 AAEI-TAG is a trade association representing domestic importers and retailers of textile and apparel prod- 
ucts. The American Fiber/Textile/Apparel Coalition, an association of trade organizations and unions involved 


in the textile and apparel industry in this country, intervened below on behalf of the Government, and has filed 
a brief in this court. Hilaturas Lerma, S.A., intervened as plantiff below, but has not participated in this appeal. 
The Retail Industry Trade Action Coalition, an organization composed of companies in the retail trade, has filed 
a brief as amicus curiae urging reversal. 

2 The opinion is reported at 583 F. Supp. 591 (1984). 

3 The Government also contests AAEI-TAG’s standing to bring this suit. See Part III, infra. 
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the decision of the court below as to jurisdiction and standing, as 
well as the merits. 


I 


BACKGROUND 


A. The Regulatory Scheme. 

At the root of the scheme by which the United States regulates 
international trade in textiles is section 204 of the Agriculture Act 
of 1956, as amended, 70 Stat. 188, 200, codified at 7 U.S.C. § 1854 
(1982). In relevant portion, that statute states: 


The President may, whenever he determines such action ap- 
propriate, negotiate with representatives of foreign govern- 
ments in an effort to obtain agreements limiting the export 
from such countries and the importation into the United 
States of any agricultural commodity or product manufactured 
therefrom or textiles or textile products, and the President is 
authorized to issue regulations governing the entry or with- 
drawal from warehouse of any such commodity, product, tex- 
tiles, or textile products to carry out such agreements. 


Section 204 also authorizes the President to issue regulations gov- 
erning trade in textiles with nations not covered by any agreement, 
so as to protect the textile trade program which the agreements es- 
tablish. 

The stem of the Government’s system for regulating the textile 
trade is the Arrangement Regarding International Trade in Tex- 
tiles (commonly, the “Multifiber Arrangement” or “MFA”), Decem- 
ber 20, 1973, 25 U.S.T. 1001, T.1.A.S. No. 7840. The purpose of the 
MFA, as announced in its Preamble, is to negate “the tendency for 
an unsatisfactory situation to exist in world trade in textile prod- 
ucts * * * to the detriment of countries participating in trade in 
textile products, whether as importers or exporters, or both.” Spe- 
cifically, the MFA includes provisions for “special practical co-oper- 
ation * * * with the aim of eliminating difficulties that exist in 
this field.” Jd., art. 1 | 1. There are provisions for gradual elimina- 
tion of restrictions in the textile trade. Jd., art. 2. Parties to the 
MFA may impose quotas, however, in conjunction with a request 
for consultations with other parties, upon a determination that im- 
ports “are causing market disruption as defined in Annex A.” Id., 
art. 3, { 2. 

Annex A, thus referred to in article 3, declares that a determina- 
tion that the potential for market disruption exists should “be 
based on the existence of serious damage to domestic producers or 
actual threat thereof.”’ The Annex lists certain factors which bear 
on a determination of market disruption, and requires that these 
factors be considered.* Following a determination of market disrup- 


4 MFA, Annex A, { I states: 
Continued 
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tion and a call for consultations, the parties may agree on meas- 
ures to rectify the market disruption; but, if they cannot agree, the 
importing country may take certain unilateral protective actions. 
Id., art. 3, [ 5. This procedure is subject to review by the Textile 
Surveillance Body, an international organization created within 
the framework of the General Agreement on Tariffs and Trade 
(GATT). Id. art. 3, | 5(iii); art. 10, J] 1. 

The MFA, in an effort to “eliminate real risks of market disrup- 
tion (as defined in Annex A),” also encourages parties to enter into 
bilateral textile trade agreements the terms of which should be 
consistent with the MFA. Z/d., art. 4, | 2. Under this provision, the 
United States has entered into bilateral agreements with other 
parties to the MFA and with nonparties. Typical of the latter, and 
of special concern in the present case, is the Agreement Relating to 
Cotton, Wool and Manmade Fiber Textiles and Textile Products, 
Sept. 17, 1980, between the United States and the People’s Republic 
of China (P.R.C.), 32 U.S.T. 2071, T.LA.S. No. 9820. This agreement 
with the P.R.C. sets forth quantitative limits on exports of different 
categories of textiles and textile products to the United States; cat- 
egories not specifically covered fall within a residuary provision. In 
particular, the agreement establishes a consultation mechanism 
tied to the market disruption standard of the MFA. 

In the United States, the President has delegated all of his au- 
thority under section 204 to administrative agencies, the most im- 
portant of which (for the purposes of this case) is the Committee 
for the Implementation of Textile Agreements (CITA). See, Exec. 
Order No. 11,651, 37 Fed. Reg. 4699 (1972), as amended, reprinted 
following 7 U.S.C.A. § 1854 (1984 Supp.). CITA has the authority 
under section 204 to (1) negotiate bilateral agreements, (2) to carry 
through the consultation mechanism described above, (3) to imple- 
ment all resulting agreements, and (4) to order unilateral imposi- 
tion of quotas in accordance with the provisions of the MFA and 
bilateral arrangements. AAEI-TAG challenges CITA’s actions with 
regard to the second and fourth of these functions.® 

B. AAEI-TAG’s Complaint. 

The gist of AAEI-TAG’s complaint is that CITA has requested 
consultations and unilaterally instituted quotas without a proper 
finding of “market disruption,” as required by the MFA and the bi- 
lateral agreements.* AAEI-TAG claims that CITA has improperly 
requested consultations or undertaken unilateral actions on 75 oc- 


The determination of a situation of “market disruption” * * * shall be based on the existence of serious 
damage to domestic producers or actual threat thereof * * * The existence of damage shall be determined 
on the basis of an examination of the appropriate factors having a bearing on the evolution of the state of 
the industry in question such as: turnover, market share, profits, export performance, employment, volume 
of disruptive vl other imports, production, utilization of capacity, productivity and investments. No one or 
several of these factors can necessarily give decisive guidance. 

5 Technically, the regulations at issue were promulgated by the Customs Service. Under Exec. Order No. 
11,651, supra, Sec. 2(a), Customs must “take such actions as [CITA] * * * shall recommend.” Thus, the basic 
impetus for the regulations, and the responsibility therefor, rests with CITA. 

6 The case concerns the propriety of CITA’s actions in general, not any particular action. 
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casions between 1980 and 1982.7 Of particular concern to AAEI- 
TAG, as evidenced by the detailed treatment in its complaint, is 
the unilateral imposition of quotas on Chinese textile imports 
lower than those established by the U.S.-P.R.C. agreement. AAEI- 
TAG alleges that CITA’s actions have irreparably harmed its mem- 
bers through additional costs, delays, embargoes, and disruption of 
orders subject to irrevocable letters of credit. CITA’s actions are 
challenged on several grounds, the most important of which are 
that CITA: (1) acted abritrarily and capriciously; (2) exceeded the 
scope of its statutory authority under section 204; and (3) violated 
the rulemaking provisions of the Administrative Procedure Act, 5 
U.S.C. § 553 (1982). AAEI-TAG also includes a constitutional due 
process argument. 

In support of its first argument, AAEI-TAG points to a Depart- 
ment of Commerce solicitation which sought assistance in collect- 
ing data on the United States apparel market.® The solicitation 
states: 


There is a critical need for such data. At present, there is a 
lack of sufficient and timely apparel production, sales, con- 
sumption, and price data. This information is necessary to 
identify and substantiate market disruption. * * * 

Presently, OTEXA [the Commerce Department office re- 
sponsible for providing CITA with administrative support] 
uses current import data and production data that range 
from 12 to 24 months old. 


AAEI-TAG points to this “admission” by the Government, and as- 
serts that CITA’s actions are not based on a proper determination 
of market disruption as required by the MFA and bilateral agree- 
ments. The resulting requests for consultation and unilateral impo- 
sition of import restrictions are, according to AAEI-TAG, arbitrary 
and capricious. 

AAEI-TAG bases its argument as to statutory authority on its 
interpretation of section 204 which views that provision as having 
granted the President two separate powers. The first authorizes the 
President (through CITA) to negotiate with foreign governments in 
an effort to obtain agreements limiting textile imports into the 
United States. AAEI-TAG concedes that the President has full dis- 
cretion in this area, since Congress called for such negotiations 
“whenever he [the President] deems appropriate.”’ The second au- 
thorization in section 204 allows the President to issue regulations 
governing textile trade “to carry out any such agreement.” The ar- 
gument runs that Congress, by using the phrase “to carry out,” in- 
tended to authorize only such regulations which properly imple- 


7 See, e.g. 47 Fed. Reg. 19400 (May 5, 1982); 47 Fed. Reg. 38961 (September 3, 1982); 47 Fed. Reg. 51467 (Novem- 
ber 15, 1982); 47 Fed. Reg. 55263 (December 8, 1982) (notices of requests for consultations with the P.R.C. on 14 
categories of textiles and textile products); 47 Fed. Reg. 37606 (August 26, 1982); 47 Fed. Reg. 47 Fed. Reg. 46877 
(October 21, 1982); 47 Fed. Reg. 51467 (November 15, 1982); 47 Fed. Reg. 55263 (December 8, 1982) (directives 
from CITA to Customs regarding new import restrictions on the 14 categories). 

’ United States Department of Commerce Solicitation No. SA-RSB-82-0011 (December 28, 1981). 
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ment the very agreements the President has negotiated. In a corol- 
lary argument, AAEI-TAG contends that Congress intended to in- 
corporate the terms of the agreements into the statute, and that, 
by violating the strict terms of the agreement, CITA exceeded its 
statutory authority. 

With regard to the procedure CITA employs, AAEI-TAG claims 
that CITA’s requests for consultations and the unilateral imposi- 
tions of quotas are administrative actions subject to the notice and 
comment provisions of the APA. Moreover, according to AAEI- 
TAG, denial of an opportunity to be heard prior to imposition of 
quotas violates the importers’ due process rights. 

C. Opinion of the Court of International Trade. 

Judge Carman first rejected the Government’s objections to the 
CIT’s jurisdiction. That objection centers on whether AAEI-TAG’s 
claim was brought before the CIT under 28 U.S.C. § 1581(a), which 
requires exhaustion of administrative remedies in the Customs 
Service prior to an action in the CIT, or 28 U.S.C. § 1581), which 
does not.? Judge Carman noted that “a denied protest [by the Cus- 
toms Service] is not an absolute precondition to the Court of Inter- 
national Trade’s exercise of subject matter jurisdiction.” To distin- 
guish between those instances in which a protest is necessary and 
when it is not, the court looked to our predecessor court’s opinion 
in United States Cane Sugar Refiners’ Association v. Block, 683 
F.2d 399, 402 n.5 (CCPA 1982), in which the CCPA stated that the 
CIT has jurisdiction under § 1581(i), prior to the exhaustion of ad- 
ministrative remedies, in cases “involving the potential for immedi- 
ate injury and irreparable harm to an industry and a substantial 
impact on the national economy.” Judge Carman distinguished an- 
other case, Uniroyal, Inc. v. United States, 687 F.2d 467, 471 (CCPA 
1982), as having involved merchandise already brought into the 
United States; in that situation, the court ruled that the importer 
was required to exhaust all avenues of protest with the Customs 
Service and appeal under § 1581(a). 

On the merits of AAEI-TAG’s claim, the CIT ruled that ‘the 
court must, at a minimum, scrutinize the statute and the actions 
taken under it to determine if the scope of the delegation [from 
Congress to the President] was exceeded.” The court then held that 


® Section 1581 
(a) The (chr shail have exclusive jurisdiction of any civil action commenced to contest the denial of a 
protest, in whole or in part, under section 515 of the Tariff Act of 1930. 


@ In addition to the jurisdiction cates = the [CIT] by listed (en) of this section namie subject 
to the exception ee forth in subsection (j) of section, the [CIT] shall have exclusive jurisdiction of any 
civil action commenced d against the United States, its agencies, or its officers, that arises out of any law of 
the ae States Ee 

) revenue from imports or tonnage; 
2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the 
reisig of revenue; 
(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
than the protection of the public health or safety; or 
(4) administration or enforcement with respect to matters referred to in paragraphs (1)-(3) of this sub- 
section and subsections (a)-(h) of this section. 
To us the Government has argued the exhaustion issue purely as a jurisdictional matter under § 1581. We 
need not consider the effect of 28 U.S.C. § 2637(d) (1982), which requires parties to exhaust administrative reme- 
dies prior to bringing an action before the CIT if “appropriate.” 


464-350 0 - 85 - 4 
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section 204 conveyed to the President an extraordinarily broad 
(though constitutionally sound) measure of discretion, and that 
CITA’s actions, if rationally related to the statutory purpose, must 
be upheld. CITA’s challenged actions were decided to be within 
that delegated authority. Moreover, the CIT determined that “To 
the extent * * * that plaintiff contests CITA’s findings of market 
disruption and inquires into its reasoning, such claims are beyond 
judicial scrutiny.” 


Il 


JURISDICTION 


The Government strongly pursues its contention that the CIT 
lacked jurisdiction over this case. That issue translates into the 
question whether a party challenging an import restriction im- 
posed by CITA must attempt to import a textile product, have the 
Customs Service deny entry, protest the decision within Customs, 
and then, following denial of the protest, bring an action in the CIT 
under § 1581(a), supra; or whether a prospective importer (prior to 
attempting an import) may challenge CITA’s actions in the CIT 
under § 1581(i), supra. 

Section 1581(i) provides in terms that the CIT “shall have exclu- 
sive jurisdiction over any civil action * * * that arises out of any 
law of the United States providing for— * * * (3) embargoes or 
other quantitative restrictions * * * or (4) administration and en- 
forcement with respect to matters referred to in [paragraph 3].” 
(Emphasis added.) On the face of the statute, AAEI-TAG’s claim 
fits squarely. Section 204 is a law providing for quantitative restric- 
tions on textiles. AAEI-TAG objects to CITA’s administration and 
enforcement of the quotas established under the authority of sec- 
tion 204, as described in Part I B., supra. Even if one chooses a re- 
strictive interpretation of the broad terms Congress employed in 
paragraphs 3 and 4 of § 1581(i), this case meets the literal language 
of that additional jurisdictional provision. 

The legislative history confirms this conclusion. Prior to promul- 
gation of the present version of § 1581 in the Customs Court Act of 
1980, Pub. L. 94-417, 94 Stat. 1728, the jurisdiction of the Customs 
Court (now the CIT) was limited to the review of the Customs Serv- 
ice’s denial of protests concerning the exclusion, classification, or 
valuation of imported merchandise. The Customs Court’s jurisdic- 
tion was “exclusive’’; in fact, the statute providing for federal ques- 
tion jurisdiction over importation matters in the district courts spe- 
cifically denied the district courts concurrent jurisdiction with the 
Customs Court over international trade matters.1° This seemingly 
simple division of jurisdiction soon created a problem: since the 
Customs Court had jurisdiction only after Customs’ denial of a pro- 


10 The statute still excludes from the district courts matters within the jurisdiction of the CIT. 28 U.S.C. 
§ 1340 (1982). 
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test, and since the federal question statute denied the district 
courts jurisdiction only over those matters in which the Customs 
Service had jurisdiction, could a prospective importer challenge in 
district court a Customs Service regulation prior to actual importa- 
tion (and, therefore, prior to a protest)? 

The cases on this issue in the courts of appeals were not uni- 
form.!! In Sneaker Circus, Inc. v. Carter, 566 F.2d 396 (2d Cir. 
1977), the Second Circuit ruled that the district court had jurisdic- 
tion over a case in which a prospective importer challenged Cus- 
toms Service regulations promulgated pursuant to international 
agreements. The court reasoned that these agreements would be 
enforced abroad, restricting the opportunity for an importer to at- 
tempt to bring in merchandise beyond the agreements’ terms. 
Since in that situation the Customs Service would never have the 
opportunity to consider a protest, the Customs Court could never 
obtain jurisdiction, and the district courts had jurisdiction under 
the federal question statute. 566 F.2d at 399. 

The District of Columbia Circuit reached an opposite result in 
Consumers Unian of the United States, Inc. v. Committee for the 
Implementation of Textile Agreements, 561 F.2d 872 (1977) (per 
curiam), cert. denied, 435 U.S. 933 (1978). Consumers Union chal- 
lenged CITA’s import restrictions prior to any attempt to import 
merchandise beyond CITA’s ceilings. That court of appeals ruled 
that the district court lacked jurisdiction: “Here * * * if anyone 
wishes to challenge the Committee’s actions, he can do so as other 
challenges of that nature are made, ie, as an 
importer * * * bringing textiles into the United States.” 561 F.2d 
at 874. Contrary to the Second Circuit’s opinion, the court ruled 
that judicial review of CITA’s actions could be had only in the Cus- 
toms Court following the denial of a protest by the Customs Serv- 
ice. 

In the Customs Court Act, Congress specifically sought to resolve 
the confusion between the district courts’ and the then Customs 
Court’s jurisdictions. S. Rep. No. 466, 96th Cong., Ist Sess. 4-5; H. 
Rep. No. 1235, 96th Cong., 2d Sess. 29-30 (1980), reprinted in 1980 
U.S. Code Cong. & Admin. News 3729, 3741. The Senate Report 
clearly states the intended effect of the new statute, and its rea- 
sons: 


Because the statutes defining the jurisdiction of the Customs 
Court are so intricate and because international trade prob- 
lems have become so complex, it has become increasingly more 
difficult to determine, in advance, whether or not a particular 
case falls within the exclusive jurisdiction of the Customs 
Court and is therefore excluded from the jurisdiction of the dis- 
trict courts. The result has been demonstrated by the fact that 
a significant number of civil actions have been initiated in the 
district courts only to be dismissed for lack of jurisdiction. See, 


11 For collected cases, see Annot., 50 A.L.R. Fed. 378 (1980). 
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for example, * * * Consumers Union of United States, Inc. v. 
Committee gf the Implementation of Textile Agreements, 
[supra] * * 
ate * The amended bill attempts to solve this problem by 
clari the existing jurisdictional statutes relating to the 
United States Customs Court and by expanding the jurisdic- 
tion of the Court to include any civil actions involving im- 
ports and a statute, constitutional rovision, treaty, execu- 
tive agreement or executive order which is directly and sub- 
stantially concerned with international trade. 


S. Rep. No. 466, supra, at 4-5 (emphasis added). The House Report, 
though not so direct, is to the same effect: “The dismissal of these 
actions after great expenditures of time and resources, has pro- 
duced frustration on the part of litigants and the courts. H.R. 7540 
will resolve this problem by defining the demarcation between the 
Court of International Trade and the federal district 
courts * * * .” H. Rep. No. 1235, supra, at 30. 

The main thrust of the Senate Report seems to us to be that Con- 
gress intended to put aside the Consumers Union rationale and to 
expand the jurisdiction of the CIT. The objective of the addition of 
§ 1581) was to make it clear that the CIT was to be the forum, and 
that prospective importers challenging Customs Service regulations 
imposing import restrictions need not attempt to import merchan- 
dise, file a protest and then contest the administrative denial of the 
protest in the CIT under § 1581(a). See, Sneakers Circus, supra. The 
decision to clarify and expand the jurisdiction of the CIT—rather 
than to clarify the jurisdiction of the district courts—as a means 
for resolving the jurisdictional problem indicates that Congress in- 
tended plaintiffs in appellants’ shoes to bring their cases in the CIT 
rather than in the district court. 

Similarly, the House Report stresses the legislative purpose of 
clarifying the boundary between the CIT’s and district courts’ juris- 
diction. If those challenging import restrictions must exhaust their 
remedies with the Customs Service, as the Government urges here, 
CIT jurisdiction will then arise under § 1581(a). Little scope, if any, 
would remain for § 1581(i). If anything were left of that new provi- 
sion, it would be exceedingly narrow and of indeterminate and in- 
conclusive impact. This result is plainly contrary to Congress’ pur- 
pose in enacting § 1581(i)—to establish clear rules and to center 
international trade litigation in the CIT. We refuse to create a ju- 
risdictional morass when Congress exerted its efforts to remove 
one. 

The decisions relied upon below support this conclusion. In U.S. 
Cane Sugar, supra, the plaintiff objected to quotas on sugar im- 
ports. The Court of Customs and Patent Appeals noted that, absent 
§ 1581(i), the case would have gone to the district courts; the court 
concluded that jurisdiction under § 1581(i) was appropriate and 
found relief under § 1581(a) to be “manifestly inadequate.” 683 F.2d 
at 402 n.5. In Uniroyal, supra, on the other hand, the importer had 
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already entered the goods in this country, and the goods were sub- 
ject to redelivery (a situation quite different from the plight of a 
prospective importer who faces quantitative import restrictions). 
The court there held only that § 1581(i) could not be used where 
§ 1581(a) was already completely available. The present case falls 
squarely within the U.S. Cane Sugar rule, and the CIT properly 
considered the substance of AAEI-TAG’s claim.!2 


Ill 


STANDING 


The Government also disputes here, as it did in the CIT, AAEI- 
TAG’s standing to bring this suit. As Judge Carman correctly held, 
28 U.S.C. § 2631(i) declares that an action under § 1581(i) “may be 
commenced in the [CIT] by any person adversely affected by agency 
action within the meaning of section 702 of Title 5”; and AAEI- 
TAG represents persons having a direct interest in purchasing the 
textile and apparel products now involved (and with contractual re- 
lationships based thereon), who will be injured by the quantitative 
restraint under attack. That is sufficient under the law. Cf. Flor- 
sheim Shoe Company v. United States, 744 F.2d 787, 790-92 (Fed. 
Cir. 1984). 


IV 


MERITS 


AAEI-TAG’s arguments on the merits divide into three separate 
areas of inquiry, and we shape our discussion accordingly. AAEI- 
TAG first claims that CITA failed to abide by its statutory author- 
ity when it requested consultations or imposed unilateral quotas on 
textile imports. Second, it is charged that CIT acted arbitrarily in 
that it failed to lay the proper factual foundation for a determina- 
tion of market disruption as required by the MFA and the bilateral 
agreements. The third objection to CITA’s actions is that the 
agency violated AAEI-TAG’s members’ statutory and constitution- 
al rights to have notice of the proposed actions and an opportunity 
to be heard. 


A 


The core of AAEI-TAG’s first argument is that CITA’s imposi- 
tion of import restrictions must, under section 204, be carefully 
crafted “to carry out’”—in the sense of “executing’’—the interna- 
tional agreements into which the United States has entered. 


12 The Government emphasizes the Supreme Court’s recent ruling in Heckler v. Ringer, 52 U.S.L.W. 4547, de- 
cided May 14, 1984, but that case involves a wholly different statute (Medicare), with a different history and 
purpose, and accordingly supplies no helpful analogy to the current case. 

Similarly, Block v. Community Nutrition Institute, 52 U.S.L.W. 4697, decided by the Supreme Court on June 4, 
1984, turns on the specific structure of that particular Act (Agricultural Marketing Agreement Act of 1937) and 
its own statutory objectives. 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 5, JANUARY 30, 1985 


AAEI-TAG insists that the phrase “to carry out” means “to imple- 
ment” or “to put into execution.” The conclusion follows, according 
to AAEI-TAG, that CITA must follow explicitly the terms of the 
international agreements; otherwise, CITA has failed “to carry 
out” the agreements, and CITA’s actions are beyond the scope of its 
congressionally delegated authority. By using the phrase “to carry 
out,” AAEI-TAG specifically asserts, Congress intended to incorpo- 
rate the terms of any agreements concluded pursuant to section 
204 into the statute itself.** 

We are not persuaded, however, that the statutory phrase “to 
carry out” has the narrow meaning which AAEI-TAG ascribes to 
it. That Congress authorized the President to implement the textile 
trade agreements by regulation does not imply that Congress re- 
stricted the President’s discretion in this regard by requiring him 
to implement the agreements in the particular manner seen by ap- 
pellant. On the contrary, the beginning of Section 204 says that the 
President “may, whenever he determines such action appropri- 
ate’”—and that preamble covers, not only negotiation with foreign 
representatives, but also the issuance of regulations “to carry out” 
the negotiated agreements. That is a broad grant of authority to 
the President in the international field in which congressional dele- 
gations are normally given a broad construction. South Puerto Rico 
Sugar Co. Trading Corp. v. United States, 344 F.2d 622, 632 (Ct. Cl. 
1964). Of course, the President’s regulations must pertain to the 
general subject of the agreements, or else the President (absent an- 
other statutory authorization) has invaded a field granted by the 
Constitution to Congress. The statute itself, however, imposes no 
restrictions on the President’s administration of the textile trade 
program. There are no procedural requirements nor limitations. 
We find no basis, either within section 204 itself, the overall statu- 
tory scheme, or the legislative history, to add more to the statute 
than meets the eye. All that is needed is that the President’s action 
be relevant to the enforcement of some existing textile agreement. 

AAEI-TAG argues that, in a situation comparable to this, courts 
have viewed international agreements as incorporated into a stat- 
ute, and have construed them together. The cases AAEI-TAG cites 
are clearly inapposite. For example, in United States v. Star Indus- 
tries, Inc., 462 F.2d 557 (CCPA) cert. denied, 409 U.S. 1076 (1972), 
the court upheld a presidential proclamation revising the Tariff 
Schedules of the United States, issued pursuant to the Trade Ex- 
pansion Act of 1962. The court considered the effect of the GATT 
on the President’s authority; it did so, however, because the statute 


13 AAEI-TAG supports this position by noting that the executive branch has no inherent authority to impose 
restraints on imports, and may do so only if so empowered by Congress. See, United States v. Yoshida Interna- 
tional, Inc., 526 F.2d 560 (CCPA 1975); Consumers Union of the United States, Inc. v. Kissinger, 506 F.2d 136, 
148-49 (D.C. Cir. 1974) (Leventhal, J., dissenting) cert. denied, 421 U.S. 1004 (1975); U.S. Const., art. 1, § 8, cl. 3 
(“Congress shall have the power * * * to regulate commerce with foreign Nations. * * *”) From this proposi- 
tion, AAEI-TAG derives the conclusion that the President must stay strictly within the terms of his statutory 
authorization or else exceed his constitutional powers. AAEI-TAG then infers that vigorous judicial review is 
appropriate to insure that the President stays within these statutory bounds. 
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required the President to maintain “due regard for the internation- 
al obligations of the United States.” 19 U.S.C. § 1882(c) (1982). The 
court concluded that, under the terms of the proclamation, “the 
legislative intent to take strong measures against those who main- 
tain unreasonable import restrictions was upheld, and at the same 
time we did not breach our international obligations.” 462 F.2d at 
564. In another case AAEI-TAG cites, China Liquor Distribution 
Co. v. United States, 343 F.2d 1005 (CCPA 1964), the relevant stat- 
ute explicitly stated that nothing therein should apply if inconsist- 
ent with the United States’ treaty obligations. The present statute, 
which involves no provision confining its scope to the terms of an 
international arrangement, differs sharply from these other laws. 

We accentuate, again, that legislation conferring upon the Presi- 
dent’s discretion to regulate foreign commerce invokes, and is rein- 
forced and augmented by, the President’s constitutional power to 
oversee the political side of foreign affairs. “In the intercourse of 
nations, changes in economic relationships have many an impor- 
tant political corollary.” South Puerto Rico Sugar Co. Trading 
Corp. v. United States, supra, 334 F.2d at 630. In the area of inter- 
national trade, “intimately involved in foreign affairs,” “‘congres- 
sional authorizations of presidential power should be given a broad 
construction and not ‘hemmed in’ or ‘cabined, cribbed, confined’ by 
anxious judicial blinders.” Florsheim Shoe Co. v. United States, 744 
F.2d 787, 793 (Fed. Cir. 1984), quoting South Puerto Rico Sugar, 
supra, 344 F2d at 632. 


B 


AAEI-TAG contends that CITA’s regulations, even if authorized, 
are not based on a sufficient factual foundation, and are, therefore, 
arbitrary and capricious. We are pointed toward the Commerce De- 
partment’s solicitation requesting better information on textile 
trade, and are told that the Government has thereby conceded that 
it cannot meet the requirements of the MFA or the bilateral agree- 
ments that an accurate determination of market disruption pre- 
cede any action to lower the quotas. This argument, too, must fail. 
We note, first of all, that AAEI-TAG rests on the slimmest of bases 
when it contends that a request for better information means that 
the Government’s past market evaluations are inadequate. In addi- 
tion, it is very doubtful that the agreements confer any private 
right of action even-on adversely affected importers. Those agree- 
ments are between separate governments, and the relevant por- 
tions of the agreements refer to the “belief” or “view” or “opinion” 
of the governments themselves (in this instance, the United States). 
This is not the type of language investing private parties with indi- 
vidual rights; the whole thrust, rather, is to leave these matters 
within the countries’ own processes of international negotiation 
and decision. 
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Most importantly, AAEI-TAG’s suggestion that we review 
CITA’s determinations that market disruption exists leads us into 
a field on which the judiciary is normally forbidden to tread. In a 
great case in this area, United States v. Curtiss-Wright Corp., 299 
U.S. 304 (1936), Congress had authorized the President to restrict 
exports of arms to South America if the President determined that 
such a restriction would advance the cause of peace. The President 
issued a proclamation announcing a restriction in accordance with 
Congress’ resolution. Curtiss-Wright contended that the President’s 
finding did not suffice to trigger his authority under the resolution. 
The Supreme Court responded: “There is no suggestion that the 
resolution is fatally uncertain or indefinite; and a finding which 
follows its language, as this finding does, cannot well be challenged 
as insufficient.” Jd. at 331. We recently dealt in Florsheim Shoe, 
supra, 744 F.2d at 795-96, with an international trade issue very 
similar to the present one, and reiterated that “Once it is deter- 
mined, as we have just done, that the President’s exercise of his 
authority * * * was within his constitutionally delegated power, 
there is no further role for the CIT or for this court. * * * The 
President’s findings of fact and the motivations for his actions are 
not subject to review.” 


C 


AAEI-TAG’s procedural argument hinges on section 4 of the Ad- 
ministrative Procedure Act (APA), 5 U.S.C. § 553 (1982), which pro- 
vides: 

(c) General notice of proposed rule making shall be published 
in the Federal Register, unless persons subject thereto are 


named and either personally served or have actual notice 
thereof in accordance with law. 


The section further requires that, after notice, the agency must re- 
ceive comments from interested parties. 5 U.S.C. § 553(d). AAEI- 
TAG claims that CITA violated these notice-and-comment require- 
ments, and its actions are, therefore, void.!+ 

The Government counters with 5 U.S.C. § 553(a), which excludes 
agency action from the notice-and-comment provision “to the 
extent that there is involved—(1) a military or foreign affairs func- 
tion of the United States.” (Emphasis added.) The only two cases to 
consider the impact of the APA on regulations issued under the au- 
thority of section 204 have held that the notice-and-comment proce- 
dure is unnecessary on the basis of the foreign affairs exemption. 
Consumers Union v. CITA, Civil Action No. 74-968 (D.D.C. 1975), 
rev'd on other grounds, 561 F.2d 872, supra; Mast Industries, Inc. v. 
Regan, 18 Cust. B. & Dec. No. 44 at 189 (CIT October 4, 1984). 


14 The Government concedes, for purposes of this appeal, that CITA’s activities constitute rule-making under 
the APA. 
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We agree that CITA’s imposition of quotas is exempt from the 
APA by virtue of § 553(a\(1). The purpose of the exemption was to 
allow more cautious and sensitive consideration of those matters 
which “so affect relations with other Governments that, for exam- 
ple, public rule-making provisions would provoke definitely unde- 
sirable international consequences.” H. Rep. No. 1980, 69th Cong., 
2d Sess. 23 (1946); see also, S. Rep. No. 752, 69th Cong., 1st Sess. 13 
(1945). Prior disclosure of the Government’s intention to trigger the 
agreements’ consultation provisions or to impose stricter import re- 
strictions would “provoke definitely undesirable international con- 
sequences.” 

First, prior announcement of CITA’s intention to impose stricter 
quotas pending consultations creates an incentive for foreign inter- 
ests and American importers to increase artificially the amount of 
trade in textiles prior to a final administrative determination. 
American importers would want to increase inventories in the face 
of the prospect that foreign supplies could drop below current 
levels. Foreign manufacturers would have a great incentive to 
dump (in the literal and technical senses of the word) as much mer- 
chandise as possible into the United States, since the quotas CITA 
imposes are based on the levels of trade in the preceding months.'5 
The expansion in American imports between the date of notice and 
date of the final rule would exacerbate the market disruption 
which led CITA to act in the first place. 

Second, as discussed in Part IV A and B, supra, CITA’s authority 
derives in part from the President’s foreign affairs power. The 
President may use his authority under section 204, through CITA, 
as a part of his overall foreign policy. The timing of an announce- 
ment of new consultations or quotas may be linked intimately with 
the Government’s overall political agenda concerning relations 
with another country. Were we to require that CITA provide notice 
thirty days before they take effect, the President’s power to con- 
duct foreign policy would plainly be hampered. This is a result that 
should not be countenanced absent the clearest of indications from 
Congress. See Yassini v. Crosland, 618 F.2d 1356, 1361 (9th Cir. 
1980) Immigration & Naturalization Service regulation “designed 
to further the policy expressed in the Presidential directive [con- 
cerning the Government’s response to the hostage crisis in Iran]”’ 
exempt from notice-and-comment provision of the APA).'® 


15 Under Annex B of the MFA, import restraints may not be less than the level of actual imports during the 
twelve month period ending two months prior to the month of the consultation request. If the quotas are de- 
layed for procedural reasons, the measurement of the level of imports could shift dramatically. 

16 At least as early as 1967, the then pertinent executive agencies (Departments of Commerce and Labor) in- 
formed Congress that in their view, the international negotiation and administration of international agree- 
ments (including the textile program) fell within the present foreign affairs exemption in Section 4 of the APA, 
5 U.S.C. § 553. See Hearings in S. 518, Subcommittee on Administrative Practice and Procedure, Senate Commit- 
tee on the Judiciary, 90th Cong., Ist Sess. 241, 373 (1967). 
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D 


AAEI-TAG’s due process claim likewise has no merit. A prereq- 
uisite for due process protection is some interest worthy of protect- 
ing; “We must look to see if the interest is within the [Constitu- 
tion’s] protection of liberty and property.” Board of Regents v. 
Roth, 408 U.S. 564, 570 (1972). A protectable interest must be more 
than a “unilateral expectation.” Id. at 577. Those seeking constitu- 
tional protection under the due process clause must point to a “le- 
gitimate claim of entitlement” prior to any consideration of the 
Government’s constitutional obligations. Arnett v. Kennedy, 416 
US. 134, 167 (1974). 

The importers represented by AAEI-TAG cannot do so. We have 
already held that no statute or international agreement gives them 
a proprietary interest. There is no other basis for entitlement. 
CITA has not taken from them any merchandise which they have 
already purchased. CITA has merely limited the amounts which 
the importers can purchase in the future. The mere subjective ex- 
pectation of a future business transaction does not rise to the level 
of an interest worthy of constitutional protection. Perry v. Sinder- 
man, 408 U.S. 593, 603 (1972). No one has a protectable interest to 
engage in international trade. Norwegian Nitrogen Products Co. v. 
United States, 288 U.S. 294 (1933); Yoshida International, supra, 
526 F.2d at 580. Absent such an interest, AAEI-TAG’s due process 
argument must fail. 

For these reasons, the decision of the Court of International 
Trade is affirmed. 


AFFIRMED 


(Appeal No. 84-1414) 


Grover Piston Rinc Co., Inc., Etc., APPELLANT v. THE UNITED 
STATES, APPELLEE 


(Decided: January 9, 1985) 


George W. Miller, Hogan & Hartson, of Washington, D.C., argued for appellants. 

David F. Grady, Hogan & Hartson, of Washington, D.C., of counsel. 

Claire L. McGuire, Department of Justice, of Washington, D.C., argued for appel- 
lee. With her on the brief were F. Henry Habicht II, Assistant Attorney General, 
Alfred T. Ghiorze and Dirk D. Snel. 


Appealed from: U.S. Claims Court. 
Judge KozinskI. 


Before BENNETT, MILLER, and Smitu, Circuit Judges. 

Muter, Circuit Judge. 

We affirm the decision of the United States Court of Internation- 
al Trade, granting the Government’s motion for an order dismiss- 
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ing the action (Court No. 83-12-01708), on the basis of ! the Court’s 
Memorandum accompanying said order dated May 29, 1984 (slip 
op. 84-56). 

The action was instituted by appellant’s filing a second summons 
to which was attached a Customs Service computer printout cover- 
ing 101 entries (including two already covered in the initial action). 
The two being already covered, they are duplicative and without 
jurisdictional effect in the present action. The other ninety-nine 
were not timely protested (i.e., within ninety days after liquidation) 
because, as the court held, a valid protest was never filed. Attach- 
ing the computer printout to the second summons did not cure the 
failure of the protest to meet the requirements of 19 C.F.R. 
§ 174.13(b) (“the entry numbers, dates of entry, and dates of liqui- 
dation . . . should be set forth as an attachment to the protest’). 

Appellant says the statute (19 U.S.C. §1514(c\(1)) is satisfied if 
only the categories of merchandise are identified in the protest doc- 
uments. Not so. The statute specifies that the protest must set 
forth each decision (liquidation) protested, each category of mer- 
chandise affected by each such decision, and the nature of each ob- 
jection and reasons therefor. The Government points out that if an 
importer omits an entry number from a protest the appropriate 
Customs officer has no objective way of knowing that such entry 
should be reviewed for possible reclassification. 

Moreover, appellant’s attempt to make all categories of merchan- 
dise (nine in this action) the subject of a single protest clearly falls 
outside the scope of 19 U.S.C. §1514(c\(1), which provides that, 
where an entry covers merchandise of different categories, a sepa- 
rate protest may be filed for each category. Indeed, 19 C.F.R. 
§ 174.13(b) makes clear that a single protest covering multiple en- 
tries is not authorized unless the entries, inter alia involve the 
“same category of merchandise.” 


AFFIRMED 


1“{OJn the basis of’ does not mean we adopt the Court of International Trade’s memorandum as binding 
precedent. Jackson Jordan, Inc. v. Plasser American Corp., No. 83-1374/1386, slip op. at 29 n.10 (Fed. Cir. Nov. 9, 
1984). 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-1) 


Sttver Reep AMeERrIcA, INC. AND SILVER SEIKO, LTD., PLAINTIFFS, UV. 
UNITED STATES, DEFENDANT, AND SMITH-CORONA GrRouP, COoN- 
SUMER Propucts Division, SCM CorPoRATION, INTERVENOR 


Consolidated Court No. 83-10-01522 
Before: BERNARD NEWMAN, Senior Judge 


Opinion and Order on Application for Intervention 


INTERVENTION— TIMELINESS 


Application for intervention as a matter of right under 28 U.S.C. 
§ 2631G)1B) must be timely. Court of International Trade Rule 
24(aX1). Timeliness is determined from all circumstances. NAACP 
v. New York, 413 U.S. 345, 366. Prejudice to the existing parties is 
an important consideration in determining timeliness of an appli- 
cation for intervention. Sumitomo Metal Industries, Ltd. v. Bab- 
cock, & Wilcox Co., 669 F.2d 703 (CCPA 1982); Silver Reed America, 
Inc. v. United States, 7 CIT —, Slip Op. 84-137 (December 20, 1984). 

Application to intervene as a matter of right under 19 U.S.C. 
§ 2631((1)(B) more than one year following publication of the con- 
tested ITA determination is not untimely if intervention would not 
prejudice existing parties and denial of intervention could result in 
substantial prejudice to applicants. 


INTERVENTION—PREJUDICE 


Intervention solely for the purpose of enjoining liquidation of ap- 
plicants’ entries is not prejudicial to existing parties where appli- 
cants do not seek to litigate any issue that has not already been 
raised by the parties. Cf; Nakajima All Co., Ltd. v. United States, 
et al., 2 CIT 170 (1981) and Fuji Electric Co., Ltd. et al. v. United 
States, 7 CIT —, Slip Op. 84-50 (May 2, 1984). 
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INTERVENTION—CONSOLIDATION OF CASES—WAIVER OF RIGHT OF 
INTERVENTION 


Consolidation of two actions does not make an intervenor in one 
of the actions a party to the other action or the consolidated action. 
Consolidation “does not merge the suits into a single cause, change 
the rights of the parties, or make those who are parties in one suit 
parties in another.” Johnson v. Manhattan Ry., 289 US. 479, 496 
(1933). 

Intervention in one action (subsequently consolidated with an- 
other action) for the purpose of defending ITA’s determination does 
not constitute a waiver of intervenor’s right to intervene in an- 
other action for the purpose of chalienging ITA’s determination. 


[Applicants’ motion to intervene granted.] 


(Dated January 4, 1985) 


Wald, Harkrader & Ross, Esqs. (Christopher Dunn, William J. Clinton and Wil- 
liam E. Shimer, Esqs., of counsel) for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Velta A. Melnbrencis, Esq., for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and James R. Cannon, 
dr., Esqs.); Edwin Silverstone and Robert E. Walton, Esqs., of counsel, for intervenor 
Smith-Corona Group, Consumer Products Division, SCM Corporation. 

Tanaka, Walders & Ritger, Esqs. (H. William Tanaka and Lawrence R. Walders, 
Esqs., of counsel) for applicants Brother Industries, Ltd. and Brother International 
Corporation. 


BERNARD NEWMAN, Senior Judge: 


Introduction 


Brother Industries, Ltd. and Brother International Corporation 
(collectively “Brother’’) ! seek intervention as a matter of right in 
accordance with 28 U.S.C. § 2631(j(1\(B) and Rule 24(a\(1) of the 
rules of the Court. Annexed to Brother’s motion to intervene is a 
proposed complaint contesting the final determination of the 
United States Department of Commerce, International Trade Ad- 
ministration (ITA) in its administrative review pursuant to section 
751 of the Tariff Act of 1930, as amended, 19 U.S.C § 1675 (section 
751), of the antidumping duty order covering portable electric type- 
writers (PETs) from Japan. 48 Fed. Reg. 40761 (September 9, 
1983).2 Specifically, Brother claims that ITA erred in its adminis- 
trative review by applying the exporter’s sales price (ESP) “offset 
cap” of 19 CFR § 353.15(c) in determining the foreign market value 
of Brother’s PETs. Brother now seeks to intervene “for the limited 
purpose of obtaining an injunction against liquidation of its entries 
pending a final decision on the validity of the ESP offset cap and 


! Brother Industries, Ltd. is a Japanese manufacturer of portable electric typewriters and Brother Interna- 
tional Corporation is a related firm that imports such merchandise from Japan. 

2 In addition, Brother has filed a motion to enjoin liquidation of all entries of its PETs covered by ITA’s final 
results until publication in the Federal Register of a notice of the final judgment in this action. 
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for redetermination of its [sic] foreign market value if the ESP 
offset cap is finally held to be invalid.” Brother’s motion at 4. 

The Government and Smith-Corona Group, Consumer Products 
Division, SCM Corporation (SCM) oppose Brother’s application, 
while Silver Reed America, Inc. and Silver Seiko, Ltd. (collectively 
“Silver’’) ? have not responded to Brother’s application. 


Background 


On September 9, 1983 ITA published the final results of its ad- 
ministrative review conducted pursuant to section 751 covering 
PETs from Japan exported to the United States by Brother Indus- 
tries, Ltd., Silver Seiko, Ltd. and Nakajima All Co., Ltd. (Naka- 
jima), 48 Fed. Reg. 40761. Brother participated in the section 751 
review proceedings before ITA. 

Silver commenced an action on October 11, 1983 under section 
516A(aX2XBXiii) of the Tariff Act of 1930, as amended (“the Act”), 
19 U.S.C. § 1516a(aX2)BXiii), contesting the results of ITA’s section 
751 review in several respects. Included in Silver’s complaint is the 
claim that in calculating foreign market value, ITA erred by limit- 
ing the deduction of home market selling expenses to the amount 
of selling expenses in the United States pursuant to the ESP 
“offset cap” in 19 CFR § 353.15(c). Silver contends that the offset 
cap prescribed by the regulation is invalid. 

Silver raised the same issue respecting the validity of the offset 
cap in an earlier action, Court No. 80-6-00934, contesting ITA’s 
final affirmative determination of sales at less than fair value and 
the antidumping duty order covering PETs from Japan (Silver J. 
In Silver Reed America, Inc. v. United States, 7 CIT —, Slip Op. 84- 
8 (February 1, 1984), CAFC Appeal No. 84-1118 pending, this Court 
sustained Silver’s contention finding the ESP offset cap invalid and 
remanded to ITA for redetermination of the offset adjustment in 
conformance with the Court’s decision. By order of March 9, 1984 
this Court granted defendant’s motion for a stay of the remand, 
and on March 16, 1984 granted SCM’s motion for certification of 
the ESP offset cap question for immediate appeal. Thereafter, on 
April 5, 1984 the Court of Appeals for the Federal Circuit granted 
SCM permission to file an immediate appeal; on April 17, 1984 
SCM filed its appeal (CAFC Appeal No. 84-1118), which is now 
pending.* 

Following successful litigation on the merits in Silver J, the stay 
of the remand, and pending SCM’s appeal, Silver sought to enjoin 
liquidation of its entries covered by the May 9, 1980 antidumping 
duty order from January 4, 1980 (the date liquidation was first sus- 
pended) to the date notice of this Court’s final judgment in that 
action is published or until final disposition on appeal. In due 


3 Silver Seiko, Ltd. is a Japanese manufacturer of PETs and Silver Reed America, Inc. is its wholly owned 
subsidiary in America that imports such merchandise from Japan. 
* Oral argument was heard by the CAFC on November 8, 1984. 
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course, Silver’s motion for injunctive relief was granted by opinion 
and order dated June 21, 1984. 7 CIT —, Slip Op. 84-72. On Sep- 
tember 27, 1984 Brother moved to intervene in Silver I for the sole 
purpose of seeking to enjoin liquidation of its entries—the very 
reason that Brother has given in its present application. Recently, 
on December 20, 1984, this Court granted Brother’s application to 
intervene in Silver I. 7 CIT —, Slip Op. 84-137. 

SCM commenced its own action, Court No. 83-10-01463, to con- 
test the results of ITA’s section 751 review of the antidumping duty 
order covering PET’s from Japan. The gravamen of SCM’s com- 
plaint is that ITA erred in permitting adjustments for differences 
in circumstances of sales notwithstanding information that differ- 
ences in prices in the United States and Japanese markets were 
not due to the claimed differences in circumstances of sale. Conse- 
quently, it is SCM’s contention that ITA’s determination was con- 
trary to section 773(aX(4) of the Act, 19 U.S.C. § 1677b(aX4) and 19 
CFR § 353.15(a). 

On December 14, 1983 Brother moved to intervene in SCM’s 
action on the side of the Government to defend ITA’s final results 
against the allegations in SCM’s complaint to the extent that those 
allegations affected Brother’s PETs. Significantly, as more fully dis- 
cussed below, Brother intervened in SCM’s action well after the 
thirty days within which it could have challenged ITA’s final re- 
sults of September 9, 1983 had it contested those results in its own 
case under section 516A(a\(2), 19 U.S.C. § 1516a(a\(2). Hence, in 
SCM’s action Brother did not—and could not—raise any issue re- 
specting the ESP offset cap question which was not then raised by 
the existing parties. By order of January 5, 1984 Brother’s motion 
to intervene in SCM’s action was granted. Silver and Nakajima 
similarly intervened in SCM’s case to uphold ITA’s final results. 

On November 28, 1983 Silver moved to consolidate SCM’s action, 
Court No. 83-10-01463, with its own action, Court No. 83-10-01522. 
Silver’s motion was granted on December 20, 1983 and both actions 
challenging the results of ITA’s section 751 review are sub judice in 
Consolidated Court No. 83-10-01522. 

By its motion of September 27, 1984, presently before the Court, 
Brother now seeks intervention in Silver’s action. As noted above, 
Brother’s application is opposed by defendant and SCM. Silver has 
not responded to Brother’s application. 


Contentions 


Defendant argues that Brother’s motion should be denied be- 
cause it is untimely and would prejudice the existing parties by en- 
larging the scope of the action to encompass entries of Brother’s 
PETs. Moreover, defendant insists that brother’s proposed claim 
concerning the validity of the offset cap is barred since Brother 
failed to institute its own action contesting ITA’s final results 
within the thirty day period provided by 19 U.S.C. § 1516a(a)(2). 
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Lastly, defendant asserts that Brother has already intervened in 
the consolidated action on the side of the Government in defense of 
ITA’s final results and must now be deemed to have waived its 
ground for challenging ITA’s determination. 

SCM agrees with defendant that Brother’s motion should be 
denied to the extent that Brother seeks to extend the scope of the 
action to encompass entries of Brother’s PET’s not currently at 
issue. 

Brother insists that its intervention under 28 U.S.C. 
§ 2631(1(B) is a matter of right and must be granted absent prej- 
udice to the present parties. Further, Brother maintains that inter- 
vention at this point will not prejudice the parties since no new 
issues are raised by its proposed complaint and because Brother 
does not seek to otherwise interfere with the progress of this case. 

For the reasons that follow, Brother’s motion to intervene is 
granted. 

Discussion 

As mentioned above, defendant contends tht Brother’s motion 
should be denied as untimely. In this connection, defendant points 
up that Brother’s motion was brought more than an entire year 
after the publication of ITA’s final results that are challenged here. 

Initially, it should be noted that Brother has moved to intervene 
as a matter of right pursuant to 28 U.S.C. § 2631G)(1)(B)*> and that 
statute imposes no definitive deadline on intervention. Neverthe- 
less, under Court of International Trade Rule 24(a), an application 
to intervene as of right must be “timely”, and “[t]imeliness is to be 
determined from all the circumstances”. NAACP v. New York, 413 
USS. 345, 365 (1972). 

Brother’s application finds support in Sumitomo Metal Indus- 
tries, Ltd. v. Babcock & Wilcox Co., 669 F.2d 703 (CCPA 1981) where 
Judge Nies writing for our Appellate Court observed that: 


[P]rejudice to existing parties to the litigation is “perhaps 
the most important factor in determining timeliness of [an ap- 
plication] to intervene as of right”. Petrol Stops Northwest v. 
Continental Oil Co., 647 F.2d 1005, 1010 (CA 9, 1981). Accord, 
McDonald v. E.J. Lavino Co. [430 F.2d 1065, 1072 (CA 5, 1970)]. 
Accordingly, the prejudice which existing parties to the litiga- 
tion may suffer as a result of the would-be intervenor’s failure 
to intervene when the right to intervene arose must be bal- 
anced against the prejudice the would-be intervenor may suffer 
if intervention is denied. 


669 F.2d at 708-9. 
Moreover, the timeliness requirement for intervention is not in- 
tended to punish an applicant for not acting more promptly, but 


5 Brother, as noted supra, was a party to the administrative proceeding before ITA, which is under review in 
this action, and Brother’s standing as an “interested party” pursuant to 28 U.S.C. § 2631(jX1B) is not disputed. 
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rather is designed to insure that the original parties are not preju- 
diced by the delay. McDonald v. E.J. Lavino Co., 430 F.2d 1065 (5th 
Cir. 1970). 

As illustrated by Sumitomo, supra, the fact that Brother seeks to 
intervene more than one year from the publication of ITA’s results, 
in and of itself, will not serve to bar Brother’s application as un- 
timely without first considering the question of prejudice to the ex- 
isting parties. Relative to that question, the rationale in this 
Court’s recent opinion in Silver Reed America, Inc. v. United 
States, 7 CIT —, Slip Op. 84-137 (December 20, 1984) is fully appli- 
cable here. 

In an apparent attempt to demonstrate prejudice, defendant and 
SCM urge that Brother is now seeking by intervention to enlarge 
the scope of Silver’s action to include Brother’s own entries in con- 
travention of the thirty day period provided by 19 U.S.C. 
§ 1516a(a\(2) for instituting an independent action. 

In essence, then, the question posed is whether Brother was re- 
quired to institute an action of its own challenging ITA’s final re- 
sults or whether Brother has the right to intervene in Silver’s 
action. The short answer is that Brother’s right under 28 U.S.C. 
§ 2631(j)(1)(B) to intervene in Silver’s action contesting the results 
of the section 751 review is separate and distinct from any right it 
may have had to initiate its own independent action. 

The distinction between intervention and the institution of an in- 
dependent action was clearly delineated in Ceramica Regiomon- 
tana, S.A. and Industrias Intercontinental, S.A. v. United States, et 
al., 7 CIT —, Slip Op. 84-77 (June 29, 1984) where the Court stated: 


Congress, in enacting the Trade Agreements Act of 1979 and 
the Customs Courts Act of 1980, provided interested parties, 
who participated in the administrative proceeding below, with 
two separate and distinct rights to challenge the results of that 
proceeding. First, an aggrieved interested party may file a 
summons with this Court thereby commencing its own inde- 
pendent action pursuant to 19 U.S.C. §516A(a) [sic] and 28 
U.S.C. § 1581(c). Second, an aggrieved interested party may 
await the institution of a lawsuit by another interested party, 
and then seek to intervene as a matter of right under 28 U.S.C. 
§ 2631(j(1)(B) and Rule 24(a\(1). 


Slip Op. 84-77 at 10 (emphasis added). 

Continuing, in Ceramica it was noted that “in view of the clear 
Congressional intent, this court cannot mandate that an aggrieved 
interested party must institute its own action rather than seek to 
intervene.” Jd. at 11. 

Ceramica establishes that Brother was not limited to the filing of 
its own action under section 516A to contest ITA’s final results of 
its administrative review. Brother also has a separate and inde- 
pendent right to challenge ITA’s determination by timely interven- 
tion under 28 U.S.C. § 2631(j(1(B) and Rule 24(a\(1), for which 
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there is no deadline as long as there is no prejudice to the parties 
already in the action. 

Defendant’s reliance upon Nakajima All Co., Ltd. v. United 
States, et al., 2 CIT 170 (1981) and Fuji Electric Co., Lid., et al. v. 
United States, 7 CIT —, Slip Op. 84-50 (May 2, 1984) is misplaced. 
Unlike the intervenors in those cases, Brother does not seek to 
raise any issue that is not already before the court. 

In Nakajima, the Court found that the existing parties to the liti- 
gation would be prejudiced if the intervenor were permitted to 
revive the constructed value claim it had previously abandoned 
during the administrative proceedings. By sharp contrast, the ESP 
offset cap issue is already at issue in Silver’s case. 

Fuji similarly supports Brother’s position. There, the Court re- 
fused to allow the intervenor to raise five claims involving matters 
that had not previously been presented by the existing parties. Sig- 
nificantly, however, the Court granted the motion to intervene 
with respect to four other claims in the intervenor’s complaint 
which were already before the Court, even though the motion to 
intervene was filed seven months after the date of publication of 
the determination—well after the thirty day limitation of section 
516. The Court held: “Accordingly, Hitachi appearing as interve- 
nor, takes the action as it has been framed by the parties therein. It 
appears Hitachi may intervene as a matter of right, and according- 
ly that portion of said motion is granted.” Slip Op. 84-50 at 5 (em- 
phasis added). 

Here also, Brother simply seeks to take the action as it has been 
framed by the present parties. It bears repetition to state that 
Brother does not seek to raise any new issues. 

Defendant’s and SCM’s contentions that Brother impermissibly 
seeks to extend the scope of this action to encompass entries of 
Brother’s PETs are plainly without merit. Uniike the circum- 
stances in Nakajima and Fuji, where the Court refused to enlarge 
the scope of the existing action to the extent new issues were 
sought to be raised after the expiration of the time period pre- 
scribed by section 516A, Brother’s proposed complaint here raises 
only the ESP offset cap question which, as we have seen, is already 
the subject of Silver’s action. Obviously then, Brother does not seek 
to enlarge the scope of Silver’s action by adding new issues, but 
rather merely seeks to enjoin liquidation of their entries. See this 
Court’s recent opinion in Silver I; Silver Reed America, Inc. and 
Silver Seiko, Ltd. v. United States, 7 CIT—Slip Op. 84-137 (Decem- 
ber 20, 1984). 

The present parties to this litigation would in no way be preju- 
diced by Brother’s intervention since Brother does not seek to raise 
any new issues or to otherwise interfere with the progress of the 
litigation. If Brother’s motion for intervention and motion for in- 
junction are granted, the sole result would be to preserve the status 
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quo with respect to Brother’s PETs so as to prevent the assessment 
of antidumping duties on the basis of a possibly invalid regulation. 

Defendant argues, that by intervening in SCM’s case (Court No. 
83-10-01463), Brother has already intervened in the consolidated 
action and is therefore barred from intervening “more than once in 
what has become, through consolidation, one action.” Defendant’s 
brief at 9. Importantly, however, defendant offers no authority for 
its view that SCM’s and Silver’s cases have merged into “one 
action” through their consolidation. On the contrary, research re- 
veals an absence of authority in support of defendent’s contention. 
The teaching of the Supreme Court on this point is that consolida- 
tion “does not merge the suits into a single cause, change the 
rights of the parties, or make those who are parties in one suit par- 
ties in another.” Johnson v. Manhattan Ry., 289 U.S. 479, 496 
(1933). The Court concludes, therefore, that Brother’s prior inter- 
vention in SCM’s action and does not bar its present application. 

Turning to defendant’s waiver contention, it is true that Brother 
has intervened to SCM’s action (Court No. 83-10-01463) on the side 
of the Government in defense of ITA’s final results. But, as noted 
supra, SCM’s action does not concern the ESP offset cap of 19 CFR 
§ 353(c). Since Brother’s intervention in SCM’s action came well 
after the thirty days within which it could have brought its own 
action contesting ITA’s final results under section 516A, Brother 
could not assert its present claim concerning the validity of the 
offset cap in SCM’s case. The fact that Brother previously inter- 
vened in SCM’s action to defend ITA’s final results of its section 
751 review does not constitute a waiver of Brother’s right to inter- 
vene in Silver’s action challenging the validity of the ESP offset 
cap since consolidation does not merge the two actions. Johnson v. 
Manhattan Ry., supra. 


Conclusion 


Notwithstanding Brother’s delay in excess of one year in seeking 
intervention, this Court finds no prejudice to the present parties by 
granting Brother’s application under the circumstances presented. 
On the other hand, Brother could be irreparably prejudiced if its 
motion to intervene is denied. If the CAFC affirms this Court’s de- 
cision in Silver I, the offset cap will be invalid as a matter of law. 
Nevertheless, all entries of Brother’s PETs that are entered or 
withdrawn from warehouse for consumption prior to the publica- 
tion of the CAFC’s decision will be liquidated in accordance with 
ITA’s final results unless liquidation is enjoined by this Court. 19 
US.C. § 1516a(c). See Slip Op. 84-137 at 16. 

After considering all the circumstances presented, it is ordered 
that Brother’s motion to intervene is granted. 
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(Slip Op. 85-2) 


Herspert Asprams Co. p/B/A ARAMSCO, PLAINTIFF v. THE UNITED 
STATES, DEFENDANT 


Court No. 81-9-01160 
Before: Restanl, Judge. 


Opinion and Order 
[Judgment for defendant.] 


(Decided January 7, 1985) 


Donohue & Donohue (John P. Donohue), for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Jerry P. Wiskin, Civil Division, 
United States Department of Justice, for defendant. 


Restani, Judge: This action was tried before this court on July 
25, 1984. After hearing and considering all of the evidence present- 
ed at trial and after considering the legal arguments presented by 
the parties, the court finds as follows: 


FINDINGS oF Fact 


1. Plaintiff is the importer of the merchandise involved in this 
action, which merchandise is represented by Exhibit 1. 

2. The protest and summons were timely filed. 

3. All liquidated duties have been paid. 

4. The merchandise in this action consists of natural latex rubber 
booties imported from West Germany and entered through the port 
of Philadelphia, Pennsylvania. 

5. Upon liquidation, the merchandise was classified under item 
700.53, Tariff Schedules of the United States (“TSUS”), as “other 
footwear designed to be worn over, or in lieu of, other footwear as a 
protection against water, oil, grease, or chemicals or inclement 
weather, having soles and uppers of which over 90 percent of the 
exterior surface area is rubber or plastics * * * Other.” Duty was 
assessed at the rate of 37.5% ad valorem. 

6. The merchandise is claimed by plaintiff to be classifiable 
under item 700.58, TSUS, as “Other footwear * * * Having uppers 
of which over 90 percent of the exterior surface area is rubber or 
plastics * * * Other,’ with duty assessable thereunder at the rate 
of 6% ad valorem. (At trial, plaintiff abandoned its alternative clas- 
sification claim under item 700.85, TSUS.) 

7. The parties agree that Exhibit 1 is protective in nature and 
that it has soles and uppers of which over 90 percent of the exteri- 
or surface area is rubber. 

8. Exhibit 1 is designed to be worn over other footwear as protec- 
tion against water or chemicals. 

9. Exhibit 1 was designed for use in nuclear facilities. 
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10. Exhibit 1 does not protect against high level radiation known 
to be harmful to humans. 

11. Exhibit 1 is waterproof and provides a protective barrier 
which is impenetrable by substances, including but not limited to 
water, which are contaminated with radioactive chemicals. 

12. Exhibit 1 provides the wearer with protection against water 
and chemicals. 


CONCLUSIONS OF LAW 


1. This court has jurisdiction over this action pursuant to 28 
U.S.C. § 1581(a). 

2. The imported footwear was properly classified under item 
700.53, TSUS, as “other footwear designed to be worn over, or in 
lieu of other footwear as a protection against water, oil, grease, or 
chemicals or cold or inclement weather, having soles and uppers of 
which over 90 percent of the exterior surface area is rubber or plas- 
tics * * * Other.” 

3. Plaintiff has failed to overcome the presumption of correctness 
attaching to the Government’s classification under item 700.58, 
TSUS. See 28 U.S.C. § 2639(a). 

4, Plaintiff's claimed classification is not applicable, and the clas- 
sification of the District Director of Customs at the port of Phila- 
delphia, Pennsylvania is correct. 


Accordingly, this action is hereby dismissed. 


(Slip Op. 85-3) 


Stripe Ritre Corp., PLAINTIFF v. THE UNITED STATES, DEFENDANT 


Court No. 81-5-00631 
Before: RESTANI, Judge. 


Opinion and Order 


[American selling price appraisal is sustained. Judgement for defendant.] 


(Decided Janaury 9, 1985) 


Doherty, Melahn & Middleton (Willian E. Melahn), for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office and Jerry P. Wiskin, United States 
Department of Justice, Civil Division, for defendant. 


REsTAINI, Judge: Plaintiff, an importer of children’s and youths’ 
footwear brought this action to contest the Customs Service’s 
(“Customs”) valuation of duties on its merchandise according to 
American Selling Price (“ASP”). ASP is a method of valuation for- 
merly found at 19 U.S.C. § 1402(a)(4) (1976) which was repealed in 
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1979.1 Plaintiff's goods were exported between December 16, 1977 
and March 9, 1978 and entered at the port of Boston, Massachu- 
setts.2 Using the Junior Jogger made by the Bata Shoe Company, 
an American manfacturer, as the prototype, Customs appraised 
plaintiffs children’s and infants’ footwear at $5.30 per pair, less 
2% packed and appraised the youths’ and boys’ products at $5.85 
per pair, less 2% packed. Contesting the use of the Bata prototype, 
plaintiff argues that there was no ASP in this case and therefore 
the correct basis of appraisement was Export Value, 19 U.S.C. 
§ 1402(d) (1976) (repealed 1979) or alternatively United States 
Value, 19 U.S.C. § 1402(e) (1976) (repealed 1979).? Only if the ASP 
valuation was improper, must the court consider plaintiff's pro- 
posed valuations. 19 U.S.C. § 1402(a) (1976) (repealed 1979). 

The ASP “method of valuation ignore[d] the price of the import- 
ed article and turned instead to the price at which such articles of 
American manufacture were freely offered for sale for domestic 
consumption.” Converse Rubber Co. v. United States, 64 Cust. Ct. 
779, 782, 314 F.Supp. 1241, 1243 (1970), aff'd, 66 Cust. Ct. 652, 328 
F.Supp. 493 (1971). ASP appraisement was designed to protect do- 
mestic manufacturers of limited classifications of goods, including 
certain coal tar products and certain goods, “by virtue of a Presi- 
dential proclamation issued under section 336 of the Tariff Act of 
1930 (19 U.S.C. § 1336)” R. Sturm, Customs Law & Administration 
44.1 (2d ed. 1982), citing Bestway Products, Inc. v. United States, 58 
Cust. Ct. 613 (1967). Among the classifications of goods to which 
ASP appraisement applied was certain footwear “wholly or in chief 
value of India rubber or substitutes for rubber.” T.D. 54,521; see 
also E. Dillingham, Inc. v. United States, 67 Cust. Ct. 457, 328 
F.Supp. 1392 (1971). At the operative time in this case, ASP valu- 
ation was applied to footwear with a rubber portion over fifty per- 
cent by weight and classifiable under the Tariff Schedules of the 
United States (“TUSU”) 700.60 according to headnote 3b, Part IA, 
Schedule 7 of the TSUS. It is, of course, that classification which is 
relevant in the instant case. Pursuant to § 336, like or similar mer- 
chandise was the focal point of ASP law and the standard for selec- 
tion by Customs of a prototype American article. 

It is upon the “like or similar” requirement that plaintiff bases 
its first attack on the appraisement. Plaintiff's merchandise, the 
Stride-Rite Flyer is a rubber soled shoe with a canvas upper. Cus- 
tom’s prototype, the Bata Junior Jogger, is also a rubber soled shoe 
but has a nylon upper. The shoes are both of vulcanized rubber 


' The former 19 U.S.C. § 1402(g) defined ASP by providing that: 

The American selling price of any article manufactured or produced in the United States shall be the 
price, including the cost of all containers and coverings of whatever nature and all other costs, charges, and 
expenses incident to placing the merchandise in condition packed ready for delivery, at which such article is 
freely offered for sale for domestic consumption to all purchasers in the principal market of the United 
States, in the ordinary course of trade and in the usual wholesale quantities in such market, or the price 
that the manufacturer, producer, or owner would have received or was willing to receive for such article 
when sold for domestic consumption in the ordinary course of trade and in the usual wholesale quantities, 
at the time of exportation of the imported article. 

2 Since the subject products were exported before repeal of the ASP statute, ASP is potentially applicable. 
3 In its post-trial brief, plaintiff dropped its claim for an alternative ASP based on a different prototype. 
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construction, the soles of both shoes are calendared with a series of 
“zig-zag” striations and indentations, and both shoes appear to be 
modeled on the athletic shoes currently worn by adults for running 
and jogging. 

The terms “like” and “similar” have been subject to judicial in- 
terpretation. The two terms present separate standards. The term 
“like” means the same or identical. Albert F. Mauer Co. v. United 
States, 51 CCPA 114, 117 (1964). The difference between the nylon 
and canvas uppers, as well as ornamental design detail, prevents 
the subject products and the prototype from being “like” products. 
Hence, the question is only whether the two products are similar. 
Id. 

Courts have delineated a four part test for “similarity” in which 
the factors to be considered are: 


(1) similarity of material 

(2) commercial interchangeability 
(3) adaptability to the same use 
(4) competitive character 


A. Zerkowitz & Co. v. United States, 58 CCPA 60, 65, 435 F.2d 576, 
580 reh’g. denied, 58 CCPA 72, 438 F.2d 1240 (1970), cert. denied, 
404 U.S. 831 (1971), dismissed on remand, 69 Cust. Ct. 228 (1972); 
United States v. Japan Import Co., 2 Cust. Ct. 926, 932 (1939). In the 
Zerkowitz case, the Court of Customs and Patent Appeals stressed 
the commercial interchangeability factor when it explained: 


* * * (Sljimilarity under 19 USC 1336 is, as our predecessor 
court wrote in United States v. Wecker & Co., 16 Ct. Cust. 
Appls. 220, 225, T.D. 42837 (1928), 

* * * to be measured by much the same homely rule that 
applies to the prospective customer who enters a store seek- 
ing some utilitarian article of a certain specific name and 
style; he finds the article requested is not in stock but that 
another article, of approximately the same price and which 
will perform the same functions, is capable of the same use 
and may be substituted therefor, is available. Such an article 
is a similar article, notwithstanding the price, the methods 
of construction, and the component materials may be some- 
what different; but, for all utilitarian purposes, one is a sub- 
stitute for the other. 


And, we would now add, it is approximately what the customer 
wanted and acceptable to him as a substitute. 


58 CCPA at 67-68. 

At trial plaintiff sought to differentiate between its canvas shoe 
and the nylon prototype on two grounds in order to demonstrate 
that the shoes did not meet the four part test. First, plaintiff's wit- 
ness Dr. Park stated that the differences between the material in 
the uppers of the shoes made the prototype far more durable but 
allowed only plaintiff's Flyer to be merchandised as washable. 
Stride-Rite vice-president for merchandising, Mark Cocozza, testi- 
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fied that the Flyer was specifically made of canvas so that it could 
be washed. Plaintiff thus argued that washability prevented com- 
mercial interchangeability. 

Defendant’s witnesses, on the other hand, presented the view 
that washability was not a major difference and would not prevent 
the shoes from being commercially interchangeable. Furthermore, 
the court gives little weight to Dr. Park’s testimony on the issue of 
commercial interchangeability because he was shown to have no 
experience in marketing shoes. The burden was on plaintiff to 
prove a differentiation in the mind of the ultimate purchaser of the 
shoes by a preponderance of evidence, and that burden was not 
met here. Cf. Park Avenue Imports Co. v. United States, 62 Cust. Ct. 
1035, 1043, 299 F.Supp. 528, 534 (1969). 

Second, plaintiff argued that the shoes were not designed for the 
same use because the prototype is a “dress” shoe while the subject 
product is a play shoe. The testimony of plaintiff's own witnesses is 
inconsistent on this issue. And defendant’s witnesses testified to 
the contrary. Furthermore, the physical evidence of the merchan- 
dise itself indicates the article in issue is a children’s play shoe. 
Thus, plaintiff has failed to meet its burden. Accordingly, the court 
finds that the subject product, the Flyer, and Customs prototype, 
the Junior Jogger, are “similar” for purposes of the ASP law. 

A finding of similarity alone is not enough, however, to sustain 
an ASP appraisement. For not only must the prototype be similar 
to the subject product, but it must be freely offered for sale in the 
principal market of the United States. 19 U.S.C. § 1402(g). Plaintiff 
makes several challenges to Customs’ finding that the Bata Junior 
Jogger was freely offered for sale. 

In the first instance, plaintiff argues that Customs relied upon 
incomplete, inaccurate, and vague information in reaching its de- 
termination concerning the Bata shoe. Plaintiff argues that Cus- 
toms’ decision was based on answers to a questionnaire (Pl. Exhibit 
5) filed by Bata executive Lee Kursewicz which was not well re- 
searched and which did not contain specific answers.* Although 
there was testimony demonstrating that Mr. Kursewicz did not ex- 
amine company records when filling out the questionnaire, the tes- 
timony at trial showed the questionnaire to be essentially accu- 
rate.> Thus, the presumption of correctness given to the appraiser’s 
decision was not overcome. See Hudson Shipping Co. v. United 
States, 48 CCPA 19, 28 (1955). 

As its next argument on the freely offered for sale issue plaintiff 
urges that Bata did not follow its own price list because it provided 


*“Under ASP procedures, domestic manufacturers [could] submit to Customs copies of catalogs and price lists 
for shoes which they wish{ed] to be considered by Customs in making ASP determinations. These manufacturers 
[were required to] ‘certify’ that the footwear described in the submitted material [was] freely-offered for sale for 
domestic consumption at the prices cited.” Nike, Inc. v. Rubber Manufacturers Assoc., 509 F. Supp. 912, 915 
(S.D.N.Y. 1981) (dismissing some antitrust claims and staying consideration of others pending outcome of related 
case in CIT). 

5 Mr. Kursewicz relied on his knowledge of the company based on substantial experience. 
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discounts and different payment schemes to certain purchasers. 
Plaintiffs witness Mr. Weedon testified that he examined Bata’s 
files and found several variances from the price list submitted to 
Customs. Discounts alone, however, do not mandate a finding that 
a product was not freely offered. See Aceto Chemical Co. v. United 
States, 51 CCPA 122, 125 (1964). 

The Aceto court held that when a chemical company sold some of 
its product below list price and some at list price but offered its 
product to all purchasers at list and allowed any purchaser to buy 
the product at the list price, the list price would be used as a 
“freely sold’ price.© Jd. Here the evidence at trial demonstrated 
that there were substantial sales at list price terms and discounts 
or different payment terms were given for legitimate business rea- 
sons or were the result of inadvertence. Thus, despite the presence 
of a few instances of deviations from price list terms in the instant 
case, the prototype may be said to have been freely offered for sale 
at the list price as long as the prototype was available to anyone 
desiring to purchase it at that price. 

Plaintiff next argues that Bata divided its operation into two di- 
visions, an “in stock” department and a “make-up” department, 
but restricted the sale of “essentially the same shoe” by the make- 
up department. Bata’s former president Mr. Stiegle explained that 
the “branded” or “in-stock” division sold products with Bata’s own 
trademark affixed while the make-up division manufactured shoes 
with specific customers’ trademarks. Testimony indicated that the 
shoe manufactured by the make-up division sold for twenty-five 
percent less than the in-stock shoe. Also, there appears to be no 
disagreement that the make-up shoes were not freely offered for 
sale but that instead, prices were individually negotiated. This evi- 
dence, however, does not defeat Customs’ ASP appraisal. The ap- 
praisal was based purely on the shoe marketed under Bata’s own 
name from its in-stock division. The specific Bata product used as a 
prototype was not shown to be anything but freely offered to any 
purchaser. The specially made products, even if quite similar to the 
Bata name goods, were not utilized by Customs as a prototype. 
Plaintiff's argument concerning the two divisions is thus irrele- 
vant.? 

Assuming arguendo that the make-up shoe and the prototype 
were not different shoes, ASP valuation based on the prototype is 
still appropriate. The make-up division sold shoes in large quanti- 
ties. Where there are substantial sales at list price, discounts from 
list price based on large volume purchases will not prevent the uti- 


® Under 19 U.S.C. § 1401la(e) the Aceto court was required to look at a “freely sold” standard. The Acefo court 
relied on language in United States v. Mexican Products Co., CCPA 80 (1940) cited by plaintiff. In the Mexican 
Products case which dealt with a statute-which used the term “freely offered” rather than “freely sold”, the 
court found that despite a majority of sales at other than list price, only list price constituted the price at which 
goods were freely offered to all purchasers in the usual wholesale quantities and in the ordinary course of trade. 
28 CCPA at 90. 

7A make-up division shoe was not introduced at trial but testimony indicated there were material and cos- 
metic differences between the make-up shoe and the in-stock shoe. 
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lization of list price as ASP. See G. Gennert (Inc.) v. United States, 
18 CCPA 12, 15 (1930) (decided under Tariff Act of 1922). See also 
Aceto Chemical Co. v. United States, 51 CCPA at 125; United States 
v. Mexican Products Co., 28 CCPA at 90. Thus, the only question 
remaining which relates to the “freely offered” issue is whether a 
class of potential purchasers was excluded by Bata from buying the 
prototype. 

When a seller refuses to sell at list price to a certain customer or 
class of customers, the product is not freely offered. See Hudson 
Shipping Co. v. United States, 43 CCPA 20, 26 (1955) (monopoly 
pricing or discrimination would prevent product from being freely 
offered); and Jno. G. McGiffin v. United States, 38 Cust. Ct. 609 
(1957) (price list restricted to jobbers was evidence that plaintiff's 
proposed prototype was not freely offered). It is on the basis of re- 
stricted sales that plaintiff grounds its last challenge. Plaintiff con- 
tends that Bata would not sell its product to either discount stores 
or mail order houses. In support of its argument plaintiff cites the 
testimony of Mr. Earls, sales manager of Bata’s eastern region in- 
stock division, who was sales manager in the make-up division 
from 1977 to 1978. This testimony * creates the impression that 
Bata would not have sold to discounters, in order to maintain the 
reputation of its product. On the other hand, there is clear testimo- 
ny that no offers to buy at the list price were rejected, except for 
credit reasons. There is also testimony that Bata would have sold 
the prototype to a large discounter. Overall the testimony at trial, 
however, indicates that discounters simply did not seek to buy the 
prototype shoe at list price, and there was no evidence that the 
lack of attempts to purchase by discounters was the result of ac- 
tions of statements by Bata employees. Where a group of potential 
buyers has eliminated itself from the available market, it is irrele- 
vant whether or not the prototype seller hypothetically might be 
reluctant to sell to such customers. 


® The relevant testimony which Ce at Volume III of the Transcript at 63-64 reads as follows: 


2 rane the period 1977, 1 id you sell to any discounters? 


g Big discounters, like Meldisco, in the in-stock division? 
@ De: _ recall that you and I met before you took your deposition testimony? 


@ And ‘bly think it was the day after that very bad airplane crash in Washington a few years ago? 
‘ossil 
2 _ mt Mr. Weidan [sic] present at the that time? 


@ And I told you who I was representing and I was with Mr. Weidan and I asked you some questions 
neees this matter? 


Q. And do you recall I asked you whether or not you have any policy with respect to selling to the big 
discounters like Meldisco, from the in-stock division? 

A. To some extent, = 

Q. Do you recall tel ing me, in the presence of Mr. Weidan, that in fact, no co mpeny, such as Bata, would 
be willing to sell to discounters, because it could do very serious damage to it, by diluting your brand name. 
Do you recall making that statement in my presence? 

A. Yes, Mr. Melahn. However, these specific questions you are talking about was part of a 10—maybe 15 
minute conversation concerning that one topic. Therefore. many statements could have been made. 

Q. Do you recall my making that statement and your giving me that answer? Do you recall telling me 
that during that conversation—that you, Bata, would not sell to a discounter such as Meldisco, from your 
in-stock division, because it would seriously dilute your brand name? 

_ I don't recall making that statement, but it’s very possible I could have made that statement. 
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Plaintiff also cites the Bata questionnaire to support the proposi- 
tion that Bata refused to sell to mail order houses. Bata’s response 
simply indicates that no sales were made. It does not state that any 
sales were requested and refused. In sum, plaintiff has failed to 
prove, by a preponderance of the evidence, that the prototype was 
not available at the list price to whomever wished to purchase it. 

Since the court has found that the prototype Junior Jogger was 
similar to the subject Flyer and the prototype was freely offered for 
sales at list price, plaintiffs alternative methods of valuation need 
not be examined. Accordingly, the appraisal is found to be correct, 
and judgment is rendered for defendant. 

Dated: New York, New York. This 9th day of January, 1985. 

JANE A. RESTANI, 
Judge. 


JUDGMENT 
Strive Rite Corp., PLAINTIFF v. THE UNITED STATES, DEFENDANT 


Court No. 81-5-00631 


This case having been duly submitted for decision and the Court, 
after due deliberation, having rendered a decision herein; now, in 
conformity with said decision, 

Ir 1s HEREBY ORDERED: That this action is dismissed. 


Dated: New York, New York, January 9, 1985. 
JANE A. RESTANI, 
Judge of the United States Court 
of International Trade. 
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Marcel Watch 82-12-01645 | Merchandise 8 

Co. constructively 
separated into 
modules and cases 
and classified 
under item 715.05 
at various rates; 
fittings also 
constructively 
separated and 
classified under 
items 740.30, 
740.34, 740.35, 
740.38, 774.55, or 
791.54 at various 
rates 


Marcel Watch 82-12-01777 | Merchandise 

Co. constructively 
separated into 
modules and cases 
and classified 
under item 715.05 
at various rates; 
fittings also 
constructively 
separated and 
classified under 
items 740.30, 
740.34, 740.35, 
740.38, 774.55, or 
791.54 at various 
rates 
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Marcel Watch 82-12-01778 | Merchandise 

Co. constructively 
separated into 
modules and cases 
and classified 
under item 715.05 
at various rates; 
fittings also 
constructively 
separated and 
classified under 
items 740.30, 
740.34, 740.35, 
740.38, 774.55, or 
791.54 at various 
rates 


Re, C.J. Marcel Watch 83-2-00245 | Merchandise 
January 3, Co. constructively 
1985 separated into 

modules and 
classified under 
item 715.05 at 
various rates; 
fittings also 
constructively 
separated and 
classified under 
items 740.30, 
740.34, 740.35, 
740.38, or 791.54 at 
various rates 


Spearhead 83-2-00263 | Item 735.20 
Industries, Inc. 9% 


Watson, J. Swift 74-11-03085 | Item 708.71-.73 
January 4, Instruments, Various rates 
1985 Inc. 





Item 688.36 
5.3% or 5.1% 


Item 688.36 
5.1% 


Item 735.06 Free of 
duty pursuant to 
GSP 


Item 708.80 Various 
rates 


US. v. Texas Instruments, Inc., 
673 F.2d 1375 (1982) 


US. v. Texas Instruments, Inc., 
673 F.2d 1375 (1982) 
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Swift Instruments, Inc. v. U.S., 
4 CIT 88, aff'd, 5-27-83 (Fed. 
Cir.) 


New York 

Solid state electronic digital 
watches which are entireties 
comprised of solid state mod- 
ules and cases imported with 
appropriate fittings (including 
bands, chains and straps) 


New York 

Solid state electronic digital 
watches which are entireties 
comprised of solid state mod- 
ules and cases imported with 
appropriate fittings (including 
bands, chains and straps) 


Minneapolis 

Inflatable two-piece snow sleds 
of polymerized vinyl known 
as the Sno-Raiders, U-TURN 
Inflatable Sled, etc. 


San Francisco 

“Stand with built-in illumina- 
tor” for the model stereo mi- 
croscope as set forth on 
schedule attached to stipulat- 
ed judgment 
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Watson, J. Mitsubishi 84-7-01060 | Ameri 
January 7, International price 
1985 Corp. 





s of the United States 
f International Trade 


Abstracts 


REAPPRAISEMENT DECISIONS 


ASSESSED HELD BASIS PORT OF ENTRY AND 
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Item No. and Rate ; Item No. and Rate 
American selling Appraised values less | Agreed statement of facts New York 
price 23%, per pair Footwear 
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AppEAL 84-1060 American Association of Exporters and Import- 
ers—Textile and Apparel Group v. The United States, et al.— 
Import RESTRAINTS/QuoTas—Appeal from Slip Op. 84-21, filed 
April 4, 1984. Affirmed January 4, 1985. 
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